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Arraignment.
TUESDAY, SFPTEMBER 1. 1998
LUNCH RECESS
5
PON RESUMING: - (1130 p.m.)

MS. PARES BANNON: The Jordon matter first,
10 please. : ‘
. THE COURT: Thank you.
.MR. LAGDEN: - Good afterncon, Your Worship.
THE COURT: ' Gaod afternoon, sir.
MR. LAGDEN; I appear as agent for Mr.
: Jordon. We’re ready to proceed.
15 THE COURT:  Thank you. Mr. Jordon, you are
charged that you éid on the 5th day of
October 1997, at the bity of Brantford, did. }
unlawfully drive a motor vehicle on Garden
Ave at Lynden Road, Brantford carelesaly,
: contrary to Section 130 of the Higbway

20 fraffic Act of Ontario,  How do you plead to

: this charge, sir?
MR. LAGDEN: Your Worship, before he enters a
plea I wonder ir T might just have a look at
the information for a moment.
: THE COURT: Thank you.
2b MR, LAGDEN: Your Worship, prior to entaring
a plea Y would ask you to entertain a
motion. I would request the court consider
‘whether or not it has the jurisdiction to
hear the charge, as I‘m going to suggest that
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the charga has not besan laid within the rules
as specified by the Rrovincial Qffe¢nces Agt.
I don’t think there’s any argument with the
s fact that the defendant was originally given
a part I certificate of offence hy Officer
cushman on the Sth of October. That charge
was subgequently withdrawm in Provingial
Ooffencaz Court on the 28th of January 1998,
at which time ¥ was present in couzt., Aand at
10 that time the Part IIXI information that you
_now have in front of you made its firat
. appearanca, Although at that time there was
no parsohal sexvice on it.

LN

Section 21(2) of the Provingial offences Act
® states that:

“Where a summons or offence
* notice has been served undey
Part 1 no proceadings shall
. be commenced under subsection
= . 1 in respect of the same
: offense axcept with the
consent: of the Attorney
‘General or his or her agent.®

In thic matter the permission ta re~lay the

2 charge as per the requirements of Seotion
'21(2) of the Provincial Offences Act was
granted by Chris Szoke who 1s the Provincial
Frosecutor.

30
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I would respectfully suggest to this court
that Mr. Szoke doos not have the reguisite l
authority to give such permisston. :

Provincial prosecutors obtain their
legiglative authority te act on behalf of the -
Crown from a 1973 amendment to the Crown

Attorney’g Act, R.8.0. 1980. Specific
provisiona of the Act which apply to

10 ) provincial prosecutors are as follows: i

. Seotibn 7(1)2 .

' "The ‘Attorney -General may
by order authorize persons i
18 appointed under the Public |
— Sexvige pet to ke ' )

provincial prosecutors.*
Seotion 7(2):
20 - . "A provincial presecutor

may be a pearson who is
n:ot a member of the bar.m" [

Section 7(3) dealing with Jurisdiction:

26 ®"A provincial prosecuter ;
'shall ast anywhere in .
ontario as directed by [
tha Director of Crown ]
Attorneys of the Ministry - :
30




19709 2018 5:5¢PM FAX 8054555167 WALIATRAFFIC #0004/0022

. FROM : TCS FAX NO, : 919m53885006 Feb., @3 2001 B3:12FPM PS

4
Sukmissionz by Mx. Lagden,

of the Attorney General,"

8ection 7(4) dealg with the provincial
5 progocutor’s duties., It states thats

"A provincial prosscutor
shall coenduct such
prosecutions for
provincial offenceg and
10 '+ . offences punishable on

. summary oonviction as

. are delegated to him by
" the Crown Attornsy for |

“the otunty or provisional

Judicial district in

s which the provincial
prosecutor agts and shall
be subject to the -
direction and supervision ' :

of the Crown Attorney." L etan
el . When you leook at Section 11 dealing with the

Attorney General’s Agent under the Crown
Attorneyfa Agt, it says:

*Bvary Crown Attarney and
every provincial

% prosecutor is the agent

" of the Atturney General
for the purpcses £ the
criminal Code of Canada.™

& ooer sty
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Saction 7(1) and (2) authorizes the Attorney
Genaral to appeint as provincial prosecutors
persons who may Or may not ba menbers of the
i bar and who are appointed under the Public

Services Act.

The duties of zuch provincial prosecutors are
enumerated in section 7(4). BHowever, when
you read this section in conjunction with

10l Section 11 of the Act and other federal and
provincial legislation, the scope of the
provincial prosecutor to act for the Crown is

mmM! L' e . ' 1

When we’re lotking at the authority to aot

135 for the Crewm, and we look specifically at
Provincial Offences prosecutiens, Section
7(4) of the Crown Attornev‘s aAgt specifically
stateg that a "provincial prosecutor shall
condugt such prosecutions for provineial
offences...as are delegatod to him by the

20 . Crowm Attorney...and shall be subject to the
direction and supervision of the Crown
Attorney,.®

That wording wounld appear te clearly
authorize provincial prosaecutors to act for
25 the Grown in the proseeution of all
provinclial offences. However, this cection
may have to be read subject to the Broyineia)
offengaec ACK which waa pasged subsequent to
the Crown Attorngv’g Act.
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In 1979, the Provinclal offgncss Agt was
passed in Ontario to establish a code of
8 procedure for the dispositien of all offences

arising out of provincial legislation. The
Act contains iewm own definition of the term
fprosacutor® as followa:

Seation 1(1)(h):

10 . .
., “/Prosecutor’ means the
¢ Abtorney Ganeral oy,
’  -where the Attorney

"' Genaral- doeg not

: iﬁ%ﬂ:‘,"venc,- means the
15 person who issues a
certificate or lay= an
inforxmation and includes
coungal or agent acting
on behalf of either of
then, " v

Therefore, the power of a provincial
prosacutor to conduct prosecytions for the

' Crown wnder the Provinecia) offepges Aok, may
ka dapendant upon the office of provincial
prosecutor falling within the meaning of

26 nprosecutor” under the aAct.

A close rsading of the Act reveals that a
provineial proseoutor may prosecute under the
Provingia) ©ffences Act if he is acting as
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"counsel or agent" for tha Attorney Gensral.
Howaver, the Provincial offepceg Aot does not
give us any quidance as to the meaning of

scounsel or agent of the Attorney General®
for the purposes of that Act.

It may be of some assistance to e@xamine the
procedure before the Provinelal Qffences Act
came into effect. Prior to the Erovingial
Offenges Act, the prosecution of provincial -
offences in Ontario was governed by the
Sumpary Conviotiops Act. Sestion 3 of that
Act incorpeoreted by direct reference part
XXIV ‘of thé.griminal Code which sets out the
procedute for summary conviction matters
including a definitfon of “prosecutoxr* in
Secgtion 720 of the Code.

0/ Progacutor’ means an
informant of the Attormney
General or their respective
counsel or agents,*

By virtus of Secticn 11 of the Crown ,
Attorpevrs pct, provincial prosecutors ware
nade Pagents Of tha Attorney General® for the

purposes of the Criminal ¢ode including Part
XMIV dealing with summary conviction

- pkocedura. ‘So under the Summarv Conviction
Act, provincial prosecuters had glear
legiglative authority to conduct the
prosecution of provinclal offencas as "agents

A —— — arn & e i temiewe a4
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of the Attorney General," But, tha

Brgvincial Offenggs Act does not specifically
adopt the summary conviction provisions.of

5 the Criminal Coda. Nor does the Cpown
Attorpey‘s Act make tha provineial prosecutor
an "agent of the Attorney General" for
purposes of the Provingial Offengeg Agt.

Therefora unless Mr. Saoke, and unfortunately
10 he’s not -here today, but unless Mr. Szoke can
show that he specifically, by name as opposed
to by virtue of hia position aa a Provincial
Prosaecutor in Brant Ceunty, has been
appointed as ah mgent of the Attorney
General, I respectfully suggest he does not
15 have the authority to grant the requisite
consent to re-lay & charge on a Paxrt III
information. I would suggest that that has
to come from a Crown Attorney in this
jurisdiction. )

20 1If the court agrees with this position I
.would request the sourt either considexr
dismissing or quashing the charge, due to the
fact that it has baen laid improperly and
there is no jurisdiction to continue. Thank
you, Your Worzhip.
251 THE CQURT: Thank you, sir. Just 20 I have

: your argument atxaight, you are not arguing
that Mr, 82oke does not have the authority to
prosecute matters in this courtroom, but he
has no autherity to give permission to




19/08 2018 5:59PM FAX 9054555187

PR TP TV

10)

B

WALIATRAFFIC

O I L h ey L. L ASES MiieaoA b

9
Subnigsions by Me. Parap Dannan,

Imiasue undar Payt III?

¥R. IAGDEN: Abaolutely ocarrect. Thara’s no
quegtion he bas tha authority to prosecuts,
bt from ny undarstanding and reading or
these varioun aats, X don’t think he has tha
right to grant permixelon to re=lay the
chavgs, I think that should cone from the
crewvn Attornoy hincelf.

IHE COURP: Thank you. It probably puts you
in an avkvard poeition, ma‘en, ut are you
Prupared to respond to the motion put bafora
the court by Me. Lagdan?

M8. PARES BANNON: oOmly briefly, Your
Worsblp; O Flrat of il it cesma to De that
this could hawve -all been token cace of rathex
than waiting until data of trial to gort this
out, This cpuld hava been taken care of, I
imagine, vith a photia call to Mr. Ssoke. .
That phane gall may have had the affect of -
dataraining ona of twe things:

. One, apart fram the legislation, apart freom

any statotary actherity, thera may wall be,
basad on vhat T hava aseh, anthozity provided
to Mr. Szoke at the tiwe that ha takea his
oath with yegard to being a prowincial
prosegutor. And that 1a a contractual

BAtEer. It'e 10t 2 legislative mtter.

The other item is it may well be that Mr.
B8zcke 414 speak to Mr. Ayra ahout this. 2ana
this is iny I say a phone gall would hava

FUTIN

@0008/0022
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certainly taken care of thia. It may ba that
Mr. 8zoke spoke to Mr. Ayre about this and he
was acting on Mr. Ayre‘s authority or perbaps
someone else within our office. I den’t have
that information. At any ratae, sir, it seems
to me that the legiclative schame is now
determinative. One of those two
possibilities, both of those two
posgibilities may be in fact the caze. I
canneot provide the court with that
information. I don’t know Mr, Szoke’s

B personal ci:cﬁmsmcea as to whethelr he spoke
to Mr. Ayre or ha has authority by way of

contraet. - -

THE COURT: 1Ie Mr. Ayre in the building
today?

¥8. FARES BANNON: Mr. Ayre has been in and
out of the building. I don‘t know what his
afterncon schedule is.

THE COURT: Would you like a short recess so
you can at least speak to Mr. Ayre and then

. slearly put your pesitien on the record?

MS. FARES BANNON: I will epeak to Mr. Ayrs.
I don’t know if I‘11 be in a position to
enunciate the Crown’s position at thet time,
but I will certainly speak to Mr. Ayre when
he ia available.

THE COURT: Yhank you. OR that basis I want
‘to ‘give the Crown an equal opportunity to
argue their side of the motion. I can
indicate to both parties before the court the

£aot that I will not render a decision on

4001070022
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this matter today because I want to look inte
the legislation myself. But I will give you
the opportunity to speak te Mx. Ayre and give
8 you the opportunity to put your argument
bafore the court before I make that ruling,

MS. PARES BANNON: If that‘s the case, Your
worship, my suggeation would be it would
perhaps be mora helpful to have Mr. Szckae
here. He will he able to answer the

10 questions that your Worship and Mr. Lagden
might have. I won’t be ablae to. AaAnd I‘m -
wondering if Your Worship has already :
detexmiried that it will not he dealt with
today, pérbaps’it would be wiser to put it to
a day when we know Mr. Szoke is available.

15 THE COURT: Well, firstly Y would like both
sides of the argument before me today. And
the reasen that I would like that iq because,
ag you are probably aware, I am not going to
be in this jurisdiction any longer which: ;
neans that I am now seized with this matter. 4‘
20 I am going to have to come back here at szome !
' point in time and ¥ would only like to do it i
on one cccasion so I 4o not upset schedules '
in other jurisdictions. :
MS5. FARES BANNON: I’m not cartain ahout

this, Your Worship, but I‘m wondering if Your

& Worship is seized when Your Worship has not .
taken a plea? . i ]
THE COURTs Well, I am seized with this part :
of the motion in any event. ) v
MS. PARRS RANNON: Very geood. T ean epeak

1o
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with Mr., Ayre, sir,
THE COURT: Thank you. On that basis, Nr.
Lagden, I am going to hold the matter down to
b give the Crown an copportunity to at least
spaak to Mr. Ayre to put the Crown‘’s position
properly bafore the court., Wa will stand the
: matter down.
l MR. LAGDEN: Maybe I could just put on the
vecord, perhaps to my friend, I apolegize
10 doing this to you. I was not aware Mr. Szcke
was not going to be here until 11:30 or 11
o’ cloolc this wmorning when he ¢0ld me.
" %8.. FARES BANNON: Oh, it‘s okay.
MR. -LAGDENS; .80 Isan not trying to sanabag
- you parsonally. ) '
L MS, FPARES BANNON: It‘s okay.
THE COURT: I am prepared to ptand this
mattar down dt this time. We will deal with
the. other matter before the court, and weé
will take a short recess and possibly you ¢an
check with Mr. Ayre as to his availability te
20 o speak to you. And at this time, Mr. Lagden,
' are you agreeable to returning at 2:30 this
afternoon?
MR. LAGDEN: No problen.
THR COURT: All right. We will stand the
natter. ...
25 : MR. LAGDEN: Weuld youw have any ebjection to
‘my releasing the defendant, if you are not
going to be rendaring a decision today
: regardlaess?
THE COURT: I gan tell you X will not render
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a decision today, and the defendant can feel
frea to be excused. You can act as his
agent. And any and all witneages that are

5 before the court in the Jordon matter are
free to go and you will ke resubpoanaed to
court on the basis of a ruling that I have to
make at some point in time. Thank you. All
parties may be exouged if they are involved
in the Jordeon matter. Thank you.

10 M5. FARES BANMON: Thank you very much,

L memuimvmee e

Y

REDORTER’S NOTE: AT THIS TIME ANOTHER MATTER
WAS BEING DEALT WITH. IT HAS BEEN DULX
. RECORDED, BUT NOT REQUIRED TO BE TRANSCRIBED

AT THIS TIMR,

15 ' )
THE COURT: Mr. Lagden, that appears to ba ‘
the last matter that we have on the list save |
and except your matter. The one thing you ‘ .

’did not indicate in your argument, you B

- indicated that your client was summoned to . :

20 . court on Jahuary the 27th, 1998 on a Part I :

. gummeng. And what was that offance for?

MR. LAGDEN: Careless driving.
THE COURT: It was for cavreless driving?

MR. LAGDEN: T can give you a copy of the

. certificate if you wish. _ :

% THE COURT: No, no. I will take your word as |

an offfcer of the court. I just wanted to ;
mw....

MR. LAGDEN: Careless driving, same offence
date and location. And it was withdrawn. It

it ]
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was the 28th of January not the 27th.

THE COURT: ©h, I am sorry. The 28th.

MR. LAGDEN: 1In assignment court downstairs,
courtroon numbey three.

THE COURT: All right. Thank you. I will
give you half an hour. )
MS. PARES BANRON: I think I showld be able
to speak to him in that anount of time.

THE COURT: All right. Juzt, you know, you
can indicate to Mr. Ayre I would just like
the Crown’s portion of the argument befere
the court today, and I will make a ruling on
it at some point in time. ¥ can indicate
that it.is probably goindg to be Novembar that
T will make & ruling, late Nevembar. I have
alrsady got the schedules prepared for Guelph
and Kitchener. '

M8. PARES BANNON: Of oourse.

THE COURT: Tt just makes it easier. -1If that
- is agreeable with everyone?

M3. FARES BANNON: I just want to indicate to
Your Wership, I may be able to put facta
before you. I 4on‘t know that I‘d be able to
' gat an argument tegether. I c¢an indicate to
you what I can find out, but that’s the hest
I Tan do.

THE COURTs Thank you. And I will make a
ruling based on whatever you give me, This
conrt will recess until 2:30 and we will deal
with the issue at that time.

MR. LAGDEN: Thank you.

MS. FARES BANNON: Thank you,

@0014/0022
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THE COURT: Yes, ma‘anm?
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(2:30 p.m. )

MS. PARES BANNON: As I suspected, Your
Worship, I can only provide you with scanty
facgts. . I canngt make argument on today’s
date. ‘In-light of the potential seriousness
of thé'iﬁliﬂgftﬂ“this‘matter. the Crown’s

request is to have it adjourned.

™Te fact

which I‘m able to provide Your Worship is on
the 1st of September 1997 Mr. Ayre provided
Mr. Szoke with a letter, in which Mr. Szoke
was named as being an agent of Mr. Ayre‘’s and’
of the Attorney General for this specific
purpose; that is the re~laying of Part )

IXT’s.
THE COURT: On what day?

| MS. FARES BANNON: Septembar 1lst, 1997.
coincidentally Mr. Ayre has been with our
office exactly one vear and that’s why the
date sticks out in his mind. He informs me

. that he also provided, Mr. Ayre,

gome time

this vear 1998 with a subsequent letter
indjicating the same thing. I beligve Mr.
Ayre ig the most conscientious parson and 1
believe the case is he felt that perhaps he

Pig

o o g s e
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should update his earlier written authority,

and that’s, in fact, what he did do. Nr.

szoke isn’t here. I don’t have either of

5 those letters. And than Mr. Ayre was not

able to provide any further information as to

any contractual delegation which would have

been provided to Mr. Sgoke upon commencing

hiz employment with the Ministry.

THE COURT: Is there any indication what

10 either of those letters say?

' MS. RAﬁES BANNON: BAe I gaid, Mr. Ayre
assuras me that the letter from September

" 1st, 1997 specifically names Mr. Szoke and
gives ‘him the authority through Mr, Ayre and
the Ministry of the Attorney General, and in

15 fact, the Attorney General for this specific

purpose ie: That is the laying or shall we

gay the ordering of laying of Part III

offences. The impression I got from Mr.

Ayre, and I donft want to say these were

exact words and the constable was present, it

20 - seemed to me that he was envisaging this

- 'specific situation vhere there was a Part I.

The Crown wanted a Part I pulled and a Part

IIY laid. And he said to me that that’s

exactly what the letter was for. The

authority directed itself specifically to

25 that situation. And then again he said he

‘ provided Mr. Szoke with an updated letter

seme time in 1998.

THE COURT: &o the Crown’s position would be

that, in fact, Mr. Szoke has the authority as

2 0082 D1y



19709 2018 B:OTPM FAX 9054555187 WALIATRAFFIC @0017/0022
) FROM : TCS FAX NO. ! 919@53885004 Feb. @9 2001 @3:28PM P13

17
Submissions hy M&. Fares Bannon.

delegated by the Crown Attorney to act as
agent for the Attorney General under Section
21(2)? That is the pertinent section for
8 giving the authority to the police to re-lay
the information.
MS. FARES BANNON: Yes. That is, in fact,
the Crown’s position. However, again, I
cannot speak with Mr, 8zoke. He is not
available. Mr. Ayre is not able to provide
10 any further information. And it’s our
' request on today’s date, because of the
potential scope of Your Worship’s ruling,
that wa would be allowed an adjournment in
order to make.written submissions on this.
It seams té me, sir, to bs almost negligent
15 to provide the court with such =scanty
information and somehow say that that’s
argument. Thatfs not bur argument and we
would- 1ike an opportunity to make argument.
THE COURT: I will allow you an adjournment.
A And I will indicate to both parties before
20 . the court that I would welcome written
submisgions on behalf of hoth, and I will
: givé both of you ample opportunity., Mr.
Lagden, if you do not feel that you want to
put anything further before the court other
than your oral submissions that you made
26| today, I am quite prepared to accept that.

At this time for the purposes of this ruling,
I will order a transcript and that transoript
will be issued not only to myself, but to

30

I8 (N /190)
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both the Crown and Defence counsel. If you
want to put the matter over for a certain -
length of time and written submissions can be
5 sent to me, and I will come back with a
raling based on your written submissions.
MS8. FARES BANNCN: Does Your Worship have a
specific address? I know Mr. Sz2c¢ke would
probably address it to our office, but I
don’t know if that’s going to be sufficient.
10l THE COURT: It should go to the Kitchener
courtt, I am there wmost of the time.

MS. FARES BANNON: 'All right.
' PHE -COURT: . That is at 200 Frederick Street
in-Kitcheéner.. - .

MR. LAGDEN: -And the postal ceode?
15 THE COURT: I knew you were going to ask me
that question.
MR. LAGDEN: I got it.
MS. FARES BANNON: Your Worship would like
those submitted by what date? )
, A THE COURT: I want to give you people )
20 . ~ reasonable time. Mr. Lagden, are yon going
to send in any further written submizsions?
MR. LAGDEN: I can give you a copy ef ny,
obviously I had my submissions written
teday. I can give you a copy of that if you
wish. Baeieally that is going to be in the

25 transcript that you have ordered. I don’t
henastly believe I have anything further to
add.

* THE COURT: All right.
MR. LAGDEN: Other than that, Your Worship.

30

87 01120)
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I can give you a copy of my written....
THE COURT: No. I need not get that from you
hecause I will get that in the transcript. I
5 will give both parties an opportunity, again,
' on a specific date if yon wish to make any
further submissions outside of the written
submissions. I would asgk that the Crown
share their written submissiong with Mr.
Lagden, so if he has any other oral
10 subtmissions to make to the court that can be
done on the same date. Now, having saiq
that, Madam Reéporter, how long will it take
to obtain a transcript?
COURT REPORTER: By the end of next week I
can have it to Your Worship.
15 THE COURT: Is that being toe pushed for you?
COURT REPORTER: \ No. :
THE COURT: All right, The reporter .
.~ .  indicates that she can have the transcript by
next week. Mr, Lagden, you can pick yeur™
QOpY Wp here.
20 ‘MR. LAGDEN: I beg your pardon, Your
: _.Worship? '
THE COURT: Yon can pick your copy of the
transcript up here at the court.
MR. LAGDEN: VYes,
THE COURT: And, Madam Reporter, you could
25 drop the copy off at the Crown’s office.
COURT REPORTER: Yes. One copy for the Crown
and one for Defenca. '
THE COURT: And if you leave mine in one of
~ the chambers up here I will drop in one

30
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evening and pick it up.
COURT REPORTER: Okay.

THE COURT: Basaed on thét, how long do you

require to submit written argument?

MS. FARES BANNON: One month please.

THE COURT: all right. And have written
argument to me by October the 16th. I will
contact both the Crown’s office and Mr.
Lagden, your office, after I receive the
written submissiens from tha Crown to see
whather either one of you are going to have
any rurthef éral submissions to make. And on
that hasis we .will reschedule for November
the 23rd. .. Is~that agreeable to all parties?
MS. FARES BANNON: Yes, sir,

MR. LAGDEN: All right. Depending on the
time, Your Worship., I . havae hine ofcleck
eourt in Hamilton, but I can make myself
available here for the afternoen.

THE COURT: Is the 24th any bhetter?

MR. LAGDEN: The same thing.

THE COURT: What about the 30th?

..MR, LAGDEN: The same thing. I’m nine

o’clock Hamilton all thxae days, but
availakle here in the afternocon.

THE CQURT: ©h, well, let us make it for
1:30, )

MR. LAGDEN: One thirty. on the 23rdz

THE COURT: That is fine with me. What I
will do is I will achadule myself for this
court on that day. And ¥ would ask the Crown
if, it is not too much of an imposition on

e v

P21
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21

Mr. Ayre, if the court can be supplied with a
copy of that letter?

R MS. FARES BANNON: I will make that recuest

5 - : to Mr. Ayre, Your Worship.

: THE COURT: If Mr. Ayre dees not feel that it
is proper, that is fina. Aas you indicated
the ruling ecould have a lot of implication=s
and I want to make sure that I cover off
» every aspect of it. 2And you will see that
100 Mr, Lagden gets a copy of your writtan
: ' suhmlSBions’

" MS. FARES BANNON: - I.have already noted that,
P " Your Worship.
'itﬁf*‘u . THE:COURT: - Thank you. On that basis this

. vy o matter ‘will.be adjourned to November the 23zd
15{ A at 1:30 in the afternoon for a ruling on the
; ’ motion N ’ .

. MR. LAGDEN: 'That’s this court?

R THE COURT: That will be this courtroom. Mr.
es e T - Lagden, I know it is not normal for a Justice
oo of the Peace to ask, but might I have one of
zﬁf; : ‘ your cardg please so I can get a hold of
S ~ you. '

MR. LAGDEN: Certainly.

THE - CODRT: Thank you, sir. All right. The
matter is adjourned on that basis to November
the 23rd at 1:30 in the afterncon for a
ruling. All parties are free to go.

‘MR, LAGDEN: Thank you, Your Worship.

THE COURT: Thank you. All parties may be
exaused. Thank you.
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THIS IS TO CERTIFY THAT
the foregeing is a true and
5 acourate transcription from my
‘ stenographic recordings made
herein, to the hest of my skill
and ability.
10
. A.M. Chipniak . . . .
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R. v, Jeordon
Submissions

- Monday, November 23, 1998

HIS WORSHIP: Good afternoon, gentlemen.

MR. LAGDEN: Good afternoon, Your Worship.
HIS WORSHIP: I understand that there is
only one matter on the list this afternoen,
that is the matter of Mr. Jordon. This
matter has been put over for & decision on a
10 | motion made by Mr. Lagden. At the time that
the matter was put over, the Crown’'s office,
in order to prepare for their portion of the
- argument, asked for an adjourmment. That
portion of the arqument was supplied ¢ me
in writiﬁg approximately, I better look now,
approximately a month age. I trust, Mr,
Lagden, you received copieg of thea Crown’s
argument?

MR. LAGDEN: I did, Your Worship.

- : HIS WORSHIP: Did you have anything to say
20 with regards to any of the Crown'’s argument?
— MR. LAGDEN: I would just like to make a
couple of very brief comments basad on the
information that was supplied to me by the
Crown’s office. The Crown’s argument seems
to be a three-pronged comment. The first
one they say that Mr. Szoke has the
contractual arrangement and, therefore, has
the right to relay or give permission for
relays., I would suggest to youn, Your

— Worship, that that’s the whole point of what
30 we are doing here. There s absoclutely ne
basig in law for that to be true, and when

— 15

3 0087 {12094
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- we deal with their second point, which is
' specifi¢ authority, the fact, quite
honastly, that Mr. Ayre has anthorized Mr.
szoke in writing according to Appendix A,
the letter that I received as a copy of it,
the fact that that letter, in itself, exists
would tend to show me that the Crown
supports my position that Mr. 8zoke does not
10 have the automatic right to agree to relay
- : -- gat permission for relays of charges
under section 22 (2) of the Provincial
- fenceg Act. If they honestly balieve
that, that letter is redundant, and when we
deal with the legizlature and the case that
they cite for that, Regina versus Luz,
L-U-Z, I would suggest that that really is
of no value to the court, That case deals
with a Provincial Criminal Crown Attorney

— 15

- being able to delegate authority to a
A 20 Federal Crown to prosecute a provincial
- criminal matter because there were also

faderal criminal matters laid at the same
time out of the same sot of cixcumstances
whieh is absolutely nothing on point of what
we are dealing with at bar here. And the
third point here, legislative authority}
once again, the case they supply, Regina
versus Harrison, deals speciffcally with
people acting within the scope of their
authority. That is said, firstly, in the
30 head note on page 279 and, again, three
gquarterg of the way down the page at 285,

AQ 0067 (1244)
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and, basically, the issue at bar here is
whether the Provincial Prosecutor 1s acting
within the bounds of his authority. 8o,
once again, I would suggest that that casa
isn’t really relative to the issue at hand.
All in all, I still den‘t think the Crown
has shown by the submigsion it made to Your
Worship that the Praovincial Prosecutor has
the right to relay -- give authorization for
a relay of the charge from a Part 1 to a
Part 3. Thank you, Your Worship.

HIS WORSHIP: Mr. Griffin, is there anything .
elmse that you wish to add?

MR. GRIFFIN: 1In view of the fact that
nobody menticned this simple matter €to me
prior to coming here, no, other than simply
what my friend just said, inferring that Mr.
8zoke doaes not have automatic right, I don’t
think that was the argument of the Crown
that Mr. Ayre had given him the authority.
HIS WORSHIP: Thank you.

ASONS POR JUDGMENT

SQUIRES, J.P. (Orally):
]

|

It would appear that this matter was before
the court on September the 8th, and on
September the 8th, Mr. Lagden made a motion
on behalf of the defendant, Mr. Jordon; as
to the jurisdiction of the court to hear the
charge before the court at that time, which
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was a charge of driving carelessly, contrary
to the Highway Traffic Ack, section 130,

Mr. Lagden argues that because the original
charge of careless driving was withdrawn

N under Part 1 of the Provingjal Offenggs Act,
the Provincial Prosecutor does not have the
- anthority under section 21 (2) of the

10 Provincial Offences Act as a Provincial

- Prosecutor ig not an agent for the Attorney
General.

The Crown argues that the Provincial
Prosecutor if an agent for the Attorney
General in accordance with section 10 of the
crown Attornev’s Act with raespect to the
Criminal Code, and the law of agency would
appear to extend that proposition such that
- a Provincial Prosecutor is an agent under

20 the Provipcial Qffences Act.

— 15

The Crown further argues that the Provincial
Prosecutor is acting within his authority
based on a direction in writing to the
Provincial Prosecutor giving to him the
authority to relay informations pursuant to
the Provincial Offences Act. The position
— of the Crown based on legislation and the
common law interpretation of it is whomever
- the Attorney General {or her or his agent)
30 appoints as an agent i3 an agent.
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1 quite agree with that comment. I would
point out, in the opinion of this court,

5 that the Crown Attornev’s Act does not
) | supersede the Provincial Offences Act,
however, it runs in cenjunction and
- compliance with the Provincia) Offences
Act. Section 21 (2) of the Provipcial
- Offences Act reads: “Where a summons or

10 offence notice has been served under Part 1,
no proceeding shall be commenced undex
subsection (1) in respect of the same
offence except with the consent of the
Attorney General or his or her agent." The
15 question at bar is, is the Provincial
Prosecutor an agent for the Attorney General
for the purpose of section 21 (2) of the
- Prov al of eg Act? If not, doeg the
Crown Aitorney have the aunthority to

o delegate the Provincial Prosecutor as such?
20

Clearly, the Provincial Preosecutor has the
authority to conduct prosecutions for the

Provingial Cffences Acet and offences

punishable by summary procedure as set out
a6 in section 6 (4) of the Crown Attorney’s
Act. Thus the importance of se¢tion 10 of
the Crown Attorney’s Act which allows the

— Provincial Prosecutor to act as an agent for
the Attorney General on summary conviction

n matters undexr the Crimjipal Code. I note the
30 wording in saction 10 is very sgpecific in

that it reads: “Every Crown Attorney and

7 (1284)
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every Provincial Prosecutoxr is the agent of
the Attorney General for the purposes of the
5 Criminal Code.” This section makes no
mention of the Provincial Offences Act even
though it clearly refers to a Provincial
Prosacutor. It is clear by the wording of
this section that the legislation authorizes
the Provincial Prosecutor to act as an agent
10 for the Attorney General for one purpose
- only, and that purpose i for the purpose of
the Crimjipal code, and, in particular,
summary conviction matters. Section 6 (4)
of the Crown Attornev’s Act indicates a
Provincial Prosecutor shall conduct
prosaecution for the provincial offences as
are delegated to him by the Crown Attorney
- and shall be subject te the direction and
supervision of the Crown Attorney. The key
— 7 words in the opinion of this court in this
20 section are the words "ahall conduct
prosecutions as are delegated to him by the
Crown Attorney". Thig may very well include
suggesting what charges may be latd prior to
the Certificate of Offence being certified
by the officer or prior te the swearing of
an Information. This, however, is within
A . - the jurisdiction of the Crown Attorney to
— delegate such authority.

1%

The question the court must ask is does the
a0 Crown Attorney have the authority to
delegate or designate the Provincial

f a7 (12294)
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Prosecutor as an agent for the Attorney
General?

In the opinion of this court, only the
Attorney General may make such delegation.
- It is, therefore, the opinion of this court
that the Prowvincial Prosecutor does not have
the authority to act pursuant to section 21
10 (2) of the Provincial Qffences Act. This
court, therefore, has no jurisdiction ovaer
this matter, and it would appear to be a
nullity, and it shall be marked as such.
Thank you, gentlemen.

15 MR. LAGDEN: Thank youn. For purposas of
— : clarification, Your Worship, when you
started your judgment, I believe yon said
"September the 8th", and I think you will
find it was September the 1lat.
HIS WORSHIP: If I said "September the 8th",

20 then the correction shall be made to that,
b In fact, it was September the 1ist.
MR, LAGDEN: Thank you.
HIS WORSHIP: Thank you. And the defendant
- is free to go. Thank you,

25 MR. LAGDEN: I would ask Your Worship for a
— copy of that judgment.
HIS WORSHIP: 1I will provide all three in
this ecourtroom, the court reporter, the
Crown and the defense a copy of my notes
which were changed as I was reading it in
30 some places. I am quite content that you
have them, and, of course, if this matter is
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going to go any further, it will, in fact,
be guided by & transcript and not my notes
that I use because I do not want a whole lot
of people seeing those. Thank you. This
coyrt stands adjourned until three o‘clock.

khkhkhrkdthkhih

10 THIS IS TO CERTIFY TMAT tha foregoing is
a true and accurate transcripticon from my
stenographic recordings made herein, to
the best of my skill and ability.

15 ;) e
- o..:\.“.’ma.l{,{..L.//u/‘.(-\M.....u......u-.

Cindy Vanexem, C.S.R.,
Certified Court Reporter
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