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CHAPTER 10, Methods of Presenting Evidence
5. REFRESHING MEMORY

5.1) Generally

memory, however, can be jarred in a number of ways. "[A] song, a scent, a photograph,
an allusion, even a past statement known to be false" can revive a memory. [FN10-47
below] More commonly, written statements believed to record facts accurately are relied
upon to refresh a faded memory. The law enables counsel, subject to limits, to attempt to
refresh the memory of a witness,

[EN10-47]

5.2) Prior to Trial

Witnesses are free to uge whatever means they choose to refresh their
memories prior to trial, although the means used can affect the weight that
is given to their evidence.

consulted, the trial judge has a discretion to order them to be produced to opposing
counsel. [FN10-49 below]

[FN10-48]
[FN10-49]

In some cases, witnesses have even been subjected to hypnosis or injected with
sodium amytol, a supposed "truth serum,” [FN10-50 below] in an effort to improve their
memories. Some courts have held that the use of these techniques is a matter affecting the
weight of the evidence but does not render it inadmissible. [FN10-51 below] Despite
substantial controversy in the scientific community about the ability of these techniques

to be evaluated. Other courts, dealing particularly with hypnosis, however, have required
the conduct of voir dires to determine admissibility on a case-by-case basis, depending on
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the qualifications of the expert, and compliance with appropriate safeguards during the
hypnosis. [FN10-52 below]

[FN10-50]

[FN10-51]

[FN10-52]

5.3) During Trial

Past Recollection Recorded

recording accurately represents his recollection at the time it was made.

Present Recollection Revived

There is authority to the effect that a witness may consult any document
while testifying. As long as the document Sparks an actual recollection of
the event recorded, the witness can present oral testimony about the event
remembered.

Transcripts and Depositions

5.3 (a) Past Recollection Recorded



memoranda of events) or electronic recordings, [FN10-53 below] to assist them while
giving their testimony, " i

procedure and the conditions precedent to its reception should be clearly satisfied."
[FN10-54 below]

[FN10-53]

[FN10-54]

[EN10-55]

Relying on Wigmore on Evidence, the Supreme Court of Canada has described the
other prerequisites that apply where the doctrine of "past recollection recorded" is relied
on:

1. The past recollection must have been recorded in some reliable way.

2. At the time [he made or reviewed the record, his }nemory] must have
been sufficiently fresh and vivid to be probably accurate. [FN10-56
below]

[FN10-56]

3. The witness must be able now to assert that the record accurately
represented his knowledge and recollection at the time [he reviewed it].
The usual phrase requires the witness to affirm that he "knew it to be
true at the time."

4. The original record itself must be used, if it is procurable. [FN10-57
below]

Although described as exceptional, this procedure is routinely used to enable police
officers to use their police notes; given the precise nature of the evidence police officers



"Do you wish to refer to your notes?"

"Do you need them to refresh your memory?"

"Were those notes made by you?"

"Were they made near the time of the events that they record?"
"Was your memory fresh at the time?"

"Do the notes accurately reflect your memory at the time?"

"Have there been any changes to those notes since then?"
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[FN10-58]
[FN10-59]

Since "past recollection recorded” permits witnesses who have no personal memory
of an event to rely on the contents of the record and to incorporate the contents of the
record into their testimony, it is artificial to suggest that the witness is the immediate
source of the evidence. The Wwitness, who has no personal memory of the details and facts
recorded, is vouching for the record, but it is the record that is supplying those details and
facts. For this réason, many belicve that "past recollection recorded" s actually a hearsay
exception, with those portions of the record incorporated into the testimony serving as the
evidence. [FN10-60 below] This is more realistic than pretending that the testimony of a
witness who is simply parroting the document is orj ginal testimony.

[FN10-60]

In spite of this, the prevailing practice is for 3 witness who is being asked to refresh
her memory to read the document to herself. Her attention can be drawn to relevant

is generally considered inappropriate to simply ask the witness to read from the
document. [FN10-61 below]

[FN10-61]

[EN10-62]

Having said this, in R. v. F liss, in a concurring judgment in which she concluded that
the requirements of "past recollection recorded" had been met, Madame Justice Arbour
said that in the particular circumstances of that case, the trial judge contravened the
common law rule by permitting the witness to read the document into the record,
verbatim. [FN10-63 below] Justice Arbour did not explain precisely what those
circumstances are, but this i a sensible result given that the document was a transcript of



cannot be verified with precision, it should not be read into evidence, nor should the
witness while testifying refer to the information that is not recalled or that was not
authenticated with precision when his memory was fresh,

[FN10-63]

5.3 (b) Present Recollection Revived

Wigmore contended that there is a need to distinguish between cases where a witnesg
relies on a record he authenticates as being an accurate recording ("past recollection
recorded") and those cases where, having seen the record, the witness now professes to
recall the matter or detajls recorded ("present recollection revived"). He urged that
different rules should apply in these two situations. The distinction he drew is in fact

not inspire an actual recal] of the facts recorded, the rigid requirements just described,
those applicable to "past recollection recorded," are to be insisted upon. The document is
in substance the evidence, and must therefore meet the requirements of time, verification,
and accuracy of the "past recollection recorded" rulefIf a witness views a record,
however, and has her present memory revived and then testifies about the event, the
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suggestive, a witness should be entitled to inspect any document in court to see if it
triggers an independent recall.

memorandum. The decision ig compelling to the extent that viewing the document would
add to the witness's ability to testify by sparking his independent recall.

[FN10-67]

[FN10-68]

FN10-69

[FN10-70]

Despite the apparent risks of permitting witnesses to rely on documents that do not
have the safeguards associated with "past recollection recorded,"” other safeguards should
make it allowable for witnesses to testify about facts they claim to remempber. InR.v.
Shergill, [FN10-7] below] it was held that before allowing a witness in court to review a



have the discretion to make that record ap exhibit if required to enable the trier of fact to
understand or fully appreciate the Cross-examination,

[FN10-72]

5.3 (c) Transcripts and Depositions

electronic interception that was held to have been obtained in violation of
section 8 of the Charter and was thereby excluded from evidence. The Supreme Court of
Canada Suggested in obiter dictum that the officer would have been entitled to refresh his
memory prior to trial using that transcript. Moreover, the Court did not take issyue with
the propriety of the witness refréshin'g’ his memory from that transcript in court according
to the doctrine of "past recollection recorded," had he done so properly.

[EN10-75]

With respect, the decision is troubling, It is settled law that evidence derived from
unconstitutionally obtained evidence, is "derivative evidence" subject to exclusion under
section 24(2), depending on the balance of competing factors. To the extent that a witnesg
depends on an unconstitutionally obtained transcript to obtain the information needed to

exclusionary ruling by using that transcript to Cross-examine the witness, or sit idly by
while inaccurate evidence is presented. Neither option serves the repute of the
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