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L ibman J. :  -

lntroduction

[1] Just l ike the t ime it  takes to ready the f ire-truck to leave the station, i t  takes t ime to
schedule and prepare for tr ial when a defendant who is given a traff ic t icl<et under part I  of
the Provinciol Offences,Actl requests his/her day in court. The issue in this appeal case is how
long should that t ime pt:r iod be for these type of minor offences, so that i t  does not violate
the defendant's r ight to be tr ied without unreasonable delay under s.11(b) of the Charter of
Rights ond Freedom.2

[2] The two Justices of t ne Peace who heard the defend ants' Chorter motions, respectively,
concluded that the total periods of delay, 11 months and 28 days (Andracle) and 11 months
and 4 days (Hariraj) were unreasonable, and stayed the proceedings as a result.  The City of
Toronto appeals on the basis that when the total period of delay is examined, including the
intake period necessary for scheduling these two tr ials, a period of at lea:;t two months if  not
longer, there is no overarl l  period of unreasonable delay; the RespondentT'rJefendants counter
that a very l imited t ime for intake is warranted, even shorter than the twor month period
allowed by the Justices of the Peace, and that, in any event, the stays of prroceedings should
be upheld, given the lengthy period of delay in total, which they state is r: learly
unreasonable. Who is r i13ht and why? These are the thorny issues that I must consider.

The Andrade Proceedings

[3] Mr. Andrade was ch:trged on 4 July 2008 with the Highway TrafficAcrroffences of
"obstruct plate" and "urtreasonable noise." He f i led his notice of intention to appear for tr ial
with the court on 1 August 2008; the notice of tr ial was issued and mailed to him on 3
November 2008. The da'te scheduled for tr ial was 2 July 2009.
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[4] Several months prio'to the tr ial date, on 23 January 2009, the defendarnt 's legal
representative, Mr. Periti, gave notice to the prosecutor's office that he vvas asserting that
the defendant's r ights u nder s.11(b) had been violated on account of the t ime that i t  took to
bring the matter to tr ial.  His writ ten notice of application and constitut ionral issue asserted
that "the l imitations of resources by the City of Toronto" constituted the "primary cause of
the delay."

[5] The Charter s.11(b) tnotion was heard on the tr ial date, 2 July 2oog, brl Justice of the peace

Wichman. The prosecu tor took the posit ion that two months should be <leducted from the
total period of delay due to " intake", that is, the t ime necessary to proce:ss and schedule the
trial- This left a period cf 9 months and 1 day from the t ime that the deferrdant f i led his
notice of intention to al lpear for tr ial.  In the prosecutor's view, this periocl of delay was not
constitut ional ly excessi 're.

[6] On behalf of the def endant, the paralegal practi t ioner argued that nolt lhing his cl ient had
done contributed in an1'way to the delay, and that, general ly speaking, a t ime frame of g to
10 months should be tolerated for bringing simple regulatory matters to tr ial.  However, as
the almost one year delay in this case was principally due to a lack of adequate resources in
the jurisdict ion, i t  was submitted that the charges should be stayed.

[7] Upon the completiorr of the part ies' submissions, the tr ial judge delivered his rul ing. He
began by observin g, "TlE whole purpose of the Provincial Offences Act was ... so that cases
could be dealt with in a speedy way in which they could clear this up in a s;hort period of
t ime."  He went  on to  hold:

.. .  as far as I am concerned, anything past 10 months is certainly too long to be
wait ing tr l  be dealt with, especial ly when you look at the nature of this charge.
lf  i t  was a Careless Driving charge, where there was witnesses and other
matters that involved more detai ls, then I can appreciate the case going longer.
But we at 'e not dealing with Careless Driving, we are dealirrg with a summary
convict io 1 matter, in which it  is str ict ly the off icer and the dlefendant.

so, I am rul ing that this is too long and the charge wil l  be stayed.

Th e H a ri roj Proce ed i ngs

[8] Mr. Hariraj was givett a t icket for speeding on 12 March 2009. He f i led his notice to appear
in court four days later, on 15 March 2009. His notice of tr ialwas issued and mailed to him on
20 May 2009. The tr ial vras scheduled to take place on 16 February 2010.
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[9] As in the case of And rade, the paralegal practitioner served the prosecutor's office notice
of application and constitut ional issue well in advance of the tr ial date, orr 26 June 2009. Once
again, the basis for the t lhorter s.11(b) infr ingement was described as beirng due to the City of
Toronto's "fai lure to alklcate suff icient resources to the Court to administrate the interests of
justice and dispense with these matters in a t imely and expedit ious manner through tr ial. , ,

[10] The same prosecutr)r as in the Andrade case happened to be in court ,on the defendant,s
tr ial date before Justice of the Peace Begley. She made the same submission that two
months should be reduted as "a reasonable intake period," and that a tot: l l  period of delay of
8 to 10 months was thu:; "an entirely normal period of t ime for a matter to come to tr ial. , ,  As
a resuft, she urged the (ourt to dismiss the defendant's Charter s.11(b) mcltion for a stay of
proceedings.

[11] Mr. Perit iwas the tr ial agent on this occasion. He noted that whereas the defendant
quickly applied for his tr ial date, the matter was scheduled for hearing 11 months later. He
submitted that such matters should not take more than 9 months to comerto tr ial,  and
"especial ly, not more than 11 months." The Court was therefore invited to stay the charges
for unreasonable delay.

[12] The reasons of Justice of the Peace Begley granting the stay of procer:dings are the
fol lowing:

Yes. Very well,  these matters are fair ly simple. l t  should be done within six
months. Certainly, no more than nine months. This has well passed that. I  wil l
agree with the defence. lwil l  mark the matter stayed.

Position of the Porties

[13] The appellant 's overriding argument is that there was no proper legal basis for a stay of
proceedings to be impo:ied in each of these two cases due to a violation ol ' the r ight to be
tried without unreasone ble delay, pursuant to s.11(b) of the Charter of Rights and Freedoms.
In support of this position, he contends that the Justices erred, in effect, trry imposing a
l imitation period by which these minor charges should be tr ied and heard, without engaging
in a baf ancing of all the respective factors that inform the Charter s.11(b) Ltnreasonable delay
analysis, including the la ck of actual prejudice to the defendants caused byr any delay.

[14] l t  is further contencled by the appellant that in assessing the period of constitut ionally
tolerable delay, conside "ation must be given to al lowing for a reasonable "intake period"
required to schedule ther high volume of Part I  t icket proceedings in the Toronto Region, as
well as the permissible insti tut ionaldelay in sett ing such tr ial dates. To this end, i t  has f i led
before the appeal court the aff idavit of Susan Garossino, who is the manarger of Court
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operations in the City of Toronto, and provided oral testimony as well.  The appellant seeks to
establish, based on this evidence, that a period of even more than two months is appropriate
as reasonable intake t inre, namely, three months or more, and that, in any event, providing
defendants in Toronto vrith tr ial dates within one year of being charged, is not excessive.

[15] The respondent areues, in turn, that the very short time lines that gover n the provincial
Offences Act require th; t courts dispense speedy justice to those who wi:;h to have their day
in court before Justices ,lf the Peace for minor offences, and thereby expenience the justice
system in Ontario f irst- l"rand in this manner. And unlike sett ing dates for the more serious
Part l l l  sworn information procedure, the respondent notes that where a person who is given
a traff ic t icket replies in writ ing a few days later that he/she intends to harve a tr ial,  there is
nothing further to be dc ne, other than to wait for tr ial date to be mailed rout by court
administration, with no input at al l  by the defendant as to when the tr ial should take place.
Consequently, i t  is subnrit ted, the date set for tr ial is a function exclusively of the insti tut ional
delay in the jurisdict ion,

[16] With respect to the issue of an appropriate intake period, the responctent submits that a
very short period of t im - 'should be al lowed, namely, approximately one nronth. Conversely,
the justices of the peac€ in these two cases permitted a period of two months to be
considered as intake t inre. l t  is argued by the respondent, however, that the shorter one
month period is appropliate, having regard to the operation of Regulation 200, a which
governs provincial offences proceedings. He arrives at this posit ion by noting that the
administration in the TorOnto Region is required to set the matter down fqr tr ial immediately
and without delay, and t:he court clerk obligated to mail the tr ial notice torthe defendant
within 14 days of the set'vice of the offence notice, a period of which cannot exceed 2g days
in any event.

Overview of Chorter of Rights, s.11(b)

[17] The approach to interpreting s.11(b] of the Charter of Rights in relation to criminal
offences has been the sr.rbject of much jurisprudence, and is well  known. l / l /hat is less clear,
though, is how that analysis should apply to regulatory or public welfare <l.f fences, including
thosethat are prosecut€d as provincial offences underthe part l( t icket) p,roceedings.

[18] Section 11(b) of th€r Chorter states that ,,any person charged with an offence has the
right to be tr ied within a reasonable t ime,,.

[19] The s.11(b) analysis is case specif ic. The issue is delay; i t  is not a forurn for assigning
blame for the underlying; reasons of the delay. As the Ontario Court of Appeal stated in R. v.
schertzer,2009 oNcA 74.2 at para. 5, leave to appeal refused, [2010] s.c.c.A. No. 3 (eL),
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"s.11(b) is not the meditrm through which the quali ty of the prosecution's; performance is
measured. Section 11(b) focuses exclusively on delay and the causes of that delay.,,

[20] Prior to embarking upon the s.11(b) inquiry, the comments of cromurrel l  J. in R. v. Godin,
2009 SCC 26 at para. 18 are instructive: the framework of analysis with respect to
unreasonable delay "often leads to minute examination of part icular t ime periods and a host
of factual questions concerning why certain delays occurred. l t  is important, however, not to
lose sight of the forest for the trees while engaged in this detai led analysis.,,

[21] The Charter s.11(b) r ight seeks to protect both the individual r ights of an accused person,
as well as the collective public interest, that is, the societal interests of th,e community.

l22lln R. v. Morin, [199:l] 1 s.C.R. 77t at paras. 27-28, Sopinka J. commented that there are
three aspects of the con sti tut ionally protected individual r ights which s.1:t(b| of the Charter
seeks to protect: (1) the r ight to security of the person, by minimizing ther anxiety, concern
and stigma of exposure':o criminal proceedings; (2)the right to l iberty, by,seeking to
minimize the effect of p|e-tr ial custody or restr ict ive bail  condit ions; and l i : ]) the r ight to a fair
tr ial,  by ensuring that proceedings take place while evidence is available arnd fresh.

[23] There is also a societal interest in the hearing of tr ials without unreas,onable delay. Trials
which are held promptly "enjoy the confidence of the public" by ensuring that accused
persons are treated hunanely and fair ly: Morin, para.29. Moreover, therre is a col lective
interest in bringing the accused to tr ial and dealt with according to law. As the seriousness of
the offence increases, the societal demand that the accused be brought tc, tr ial increases as
well: Morin, para. 30.

The Approoch to lJnreosonobl€ Deloy: Framework of Analysis

[24] According to the Sugtreme Court in Morin, the general approach to the determination as
to whether the Chorter s.11(b) r ight has been infr inged "is not by the applircation of a
mathematical or admini:; trat ive formula but rather by a judicial determinatt ion balancing the
interests which the secticn is designed to protect against factors which either inevitably lead
to delay or are otherwise the cause of delay.,,  (para. 31)

[25] The factors which require consideration in the s.11(b) analysis are therfol lowing:

1. the length of the delay;

2. waiver of t ime periods;

3. the reasons for the delay, including

(a) inhererrt t ime requirements of the case;
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{b} actions of the accused;

(c) action; of the Crown;

(d) l imits on insti tut ional resources, and

(e) other r.easons for delay, and

4. prejudice to the accused.

[26] f n R. v. Donaldson,'.l}Lo oNcJ 3 at para. 19, Horkins J. made these ob,$ervations as to the
inter-relationship of the above factors:

The histoly of a typical criminal case wil l  have two major chapters, f irst ly, the
intake pe|iod leading up to the assignment of a tr ial date and, secondly, a
period of t ime simply wait ing for the scheduled tr ial date to arrive. A
reasonable intake period is inherent in al l  cases and so con:; idered neutral t ime
in the s.l1.(b) analysis. once the intake process is complete, the case is
theoretic;,lly ready for trial. The backlog of other "ready,' cases already set
down for' :r ial dictates the wait ing t ime for a tr ial date. The tr leriod of t ime from
the sett inl;  of the tr ial date to the earl iest available tr ial datel is systemic or
insti tut ior,al delay.

[27] As for the means by which a reasonable intake period is to be ?ss€ss€d and evaluated, as
well as the amount of constitut ionally tolerable insti tut ional delay, the Suprreme Court in
Morin provided the following guideposts.

[28] with respect to the' iormer, the supreme court observed that al l  offences have ,.certain
inherent t ime requirements which inevitably lead to delay." (Morin, para. zl1). The complexity
of the tr ial is one such requirement. Al l  other factors being equal, the more complicated a
case, the longer i t  wil l  tal<e for the part ies to prepare for tr ial,  and for the tr ial to be
conducted' Thus, the inh erent requirements of complex cases such as frauc.l or wiretap
prosecutions with numelous documents or dozens of witnesses wil l  justi fy, longer periods of
delay than for cases which are more simple and straightforward. Each caser, in other words,
brings about i ts unique set of facts which must be evaluated.

[29] Expanding on the corrcept of the intake period of t ime to be al low€d fro,r such cases,
Justice Sopinka stated:

As well ?s r;hg complexity of a case, there are inherent requirements which are
common trl almost all cases. The respondent has described s;uch activit ies as
"intake recluirements". whatever one wishes to call these requirements. they
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consist of activit ies such as retention of counsel, bai l  hearirrgs, police and
administration paperwork, disclosure, etc. Al l  of these activit ies may or may
not be ne':essary in a part icular case but each takes some annount of t ime. As
the number and complexity of these activit ies increase, so does the amount of
delay thal is reasonable- Equally, the fewer the activit ies which are necessary
and the simpler the form each activity takes, the shorter should be the delay.,,
{para.42)

[30] Although it  was invited to do so, the court in Morindeclined to set an administrart ive
guideline for such an int i tke period. The reason for this was that i t  felt  unarl l le to do so based
on the record before i t ,  irnd the fact that the length of t ime necessary for i intake wil l  be
influenced by local practices and condit ions, and should reflect this fact. l{owever, i t  was
observed that as evident:e was adduced on s.11(b) applications within the part icular region, i t
would become apparent that the intake period fai ls within a range of a cerltain number of
weeks or months, and thus a de facto administrative guideline develop rel i lecting condit ions
in that region.

[31] As for insti tut ionalcelay, Sopinka J. had this to say:

Insti tut ional delay is the most common source of delay and the most ditf icult
to reconcile with the dictates of s.11(b| of the charter. l t  was; the major source
of the dela y in Askov. As I have stated, this is the period that starts to run when
the part ie:; are ready for tr ial but the system cannot accomrnodate them. In
Utopia thi l ;  form of delay would be given zero tolerance. Thr:re, resources
would be rrnl imited and their application would be administratively perfect so
there wou ld be no shortage of judges or courtrooms and es:;r-'ntial court staff
would always be available. Unfortunately, this is not the world in which s.11{b)
was either conceived or in which it  operates. We l ive in a country with a rapidly
growing population in many regions and in which resources:rre l imited. In
applying s-11(b) account must be taken of this fact of l i fe. (para. 47)

[32] The Supreme Court lvent on to provide an administrative guideline for insti tut ional delay
for provincial tr ial courts, cautioning that a guideline is not to be treated a!; , ,a f ixed t imitation
period"' (para. 52) Howerrer, the establishment of a guideline was stated to serve two
purposes: (1) i t  recognizes that there is a l imit to the delay that can be tolerated due to
l imitations of resources; irnd (2) i t  prevents individual s.11(b) applications { 'rom being made
into tr ials of the government's budgetary policy as i t  relates to the administration of justice.
The Court's conclusion w.ls to suggest a period of institutional delay of betrween g to 10
months as a guide to prorrincial Courts.
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[33]The Morin decision is fast approaching its 20th anniversary. While it hras been suggested
by some that i ts guideline of constitut ionally tolerable systemic delay has; become ,.outdated
reference points", given the quarter century that the government has harl to improve upon
the "systemic deficiencies which undermine the constitut ional r ights protected by section
11(b) of the chartef' {Donaldson, para,21), it must nevertheless be the starting point for
examining the issue of u nreasonable delay for provincial offences.

Provincial offences part I proceedings and the charter s.1r(b) right

[3a] In terms of the application of the chdrter r ight to be tr ied without unrreasonable delay to
minor offences, there are two competing approaches to consider. on one hand, the short
time lines under Part I of the Provinciotoffence.sAct serve to place a prenrium on speedy
justice: the defendant, as noted previously, has 15 days to respond to his/hrer t icket;
addit ionally he/she is gi 'ren 15 days to appear before a justice upon becoming aware of a
convict ion without a heitr ing, in order to seek a re-opening and have a tr i i l l  on the merits
(s'11(1)); a certificate of offence issued by a police officer must be filed in the court office .,as
soon as is practicable", ;t period of which is not to be later than seven days after service of the
offence notice or summl)ns (s.4); and the clerk of the court is required to provide notice of
tr ialto the defendant ard prosecutor "as soon as is practicable,, fol lowinE:the defendant,s
f i l ing of his/her notice to appear in court for tr ial (s.S(2)).

[35] At the same time, i t  must be acknowledged that the provincial offencgs court is the
forum in which most pelsons in this province wil l  experience the justice system in action. l t  is
truly the "peoples' court". As such, i t  is an extremely busy place. Chief Justice Bonkalo, in her
speech at the Opening of the Courts in Septemb er,ZOLO noted that whereras 600,000 r:riminal
charges had been brouglrt before the ontario court of Justice, there were 2 million provincial
offence and highway tra ffic charges.s Moreover, those infractions under l,art I of the Act
consist of matters for which the defendant may receive, at most, a fine, and the
accompanying stigma of convict ion, i f  any, is minor; the absence of prejudice, caused by the
delay wait ing for tr ial,  is also a relevant factor.

[36] Many of the cases rel ied upon by the appellant and respondent befone me reflect these
competing tensions. ln sttme, it is held that as speedy justice is the hallmank of the provincial
offences Act, periods of rlelay, especially lengthy systemic delay, must be subjected to close
scrutiny, thus frequently result ing in a stay of proceedings being granted due to a violation of
the s.11(b) right: see, for exampre, R. v. Mastroianni, [2ooolo.J. No. 3227 (et] (c.J.); f,r. v.
Forokhshodfor,l2ooLl o.J. No. 6015 (qt) (c.J.); R. v. omorzodoh, [2003] o.J. No. 5712 LeL)
(c.J.), feave to appeal ref used, [2004] o.J. No. 22tz leLl (c.A.); R. v. Rowon,2oo4oNCJr 153;
R. v. vellone,2o09 oNcJ 150, leave to appeal granted, [2009] o.J. No. 1G07 (eL) (c.A.);
Brampton (city) v. singh,2007 carswellont 5449 (o.c.J.); R. v. piskun, [200g] o.J. No. 3705
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(c.J.). Conversely, delayr; approaching, and in some cases exceeding, sns rf€ar have been
found not to breach the Chorter s.11(b) right, particularly where the courit has emphasized
the minor nature of the charge, and the absence of any prejudice and/or st igma: see, for
exampfe, R. v. Decaro, 12000] o.J. No. 3106 (et) (c.J.); R. v. Hussain,llo}slo.J. No. t5g (eL)
(c.J.); R. v. Berbatiotis,2:007 oNo 5G1; R. v. craig, t2o08l o.J. No.47s0 (ctt-) (c.J.); R. v.
Delvecchio, 2008 ONCJ g;11.

[37] while these unreasonable delay decisions dot the provincial offence:; landscape, there
are chorter s.11(b) pronouncements of more general application to reguli l tory offences. The
Supreme Court pointed out in R. v. c.t.P. tnc.,lL992l 1 s.c.R. g43 that the charter of Rights
does not distinguish between types of offences. ln other words, there is nro basis for an
argument that merely because the accused is charged with a regulatory offence, the
allowable t ime frame for bringing one to tr ial should be greater than it  w'uld be in other
circumstances.

[38] Applying the C.l.P. rlecision in an occupational Heotth and SofetyAct'5 prosecution,
ontario (Ministry of Lobour) v. Vollick,2olo oNsc 6746,where the trialjurrlge granted a stay
of proceedings due to ul lreasonable delay, Murray J. stated the fol lowing in dismissing the
Crown's appeal:

The al lowable t ime frame for bringing an accused charged urri th a regulatory
offence to trial is the same as it would be in the case of a Criiminal Code
offence. The interest of an accused in the availabi l i ty and rel l iabi l i ty of
substantiilting evidence exists irrespective of the nature of the offence: see R.
v. C.t.p. tnc., [L99211 S.C.R. 843. (para. 6t)

[39] Finaf fy, in the omarzodah case, Justice Doherty dectined to grant lealre to appeal against
the decision of the provincial offences appeal court which imposed a stay clf proceedings for
unreasonable delay where it  had taken 14 months for the defendant's speleding charge to be
heard. In the course of doing so, he had this to say:

The applitant is concerned that the reasons below wil l be taken as establishing
a six-mon1:h guideline for prosecutions under Part I of the poA. The applicant is
concernecl that delays beyond six months wil l be treated as presumptively
unconstitttt ional. The reasons below should not be read as iauthority for that
proposition. The analysis of s.11(b) provided in R. v. Morin, [1992] 1 s.c.R. 771
applies to PoA prosecutions. To the extent that guidelines are helpful where
s.11(b)claims are advanced in prosecutions under part I of lthe poA, the R. v.
Morin sunlmary conviction guidelines should govern. Even those guidelines,
however, ;hould not necessarily be strictly applied. lt must bre acknowledged
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that any "st igma" arising out of the delay in the tr ial of charges t ike speeding is
virtual ly rton-existent. In al locating f inite resources, the state is entit led to give
some priori ty to the speedy resolution of more serious al leg;ations. (para. 3)

what is a Redsonoble tntake period in the Toronto Region?

[40] The intake period, irs explaine d in Morin, is part of the inherent t ime requirements of the
case' In the context of a Part I provincial offences prosecution, this consists almost entirely of
administrative procedures in the municipali ty as i t  relates to scheduling a tr ial date, given
that once the defendanl has acted within 15 days of receiving his/her t ick.elt and f i led the
notice of intention to ap pear in court, there is nothing further for the defr:ndant to do other
than to await receipt in the mail of the tr ial notice, indicating the date selercted by the
municipali ty for his/her day in court.

[41] In omorzadah, the issue of the applicabil i ty of an intake period for pant I provincial
offences proceedings wils not raised. Justice Shamai therefore dealt with the unreasonable
delay argument solely oT the basis that the defendant was given his noticer of tr ial within six
weeks of being charged, and the tr ial date that fol lowed was approximaterly 14 months after
the offence date.

[42] l t  appears, then, thirt the notion of an intake period in the Toronto R*gion was f irst
considered in the Hussotn decision where Justice Casey held that a period of ' ,a l i t t le less than
two months, could be found to be a reasonable intake period, and as such an inherent t ime
period required for the (ase." (para. 6) l t  was thus the posit ion of the tr ial prosecutor before
Justices Wichman and Brlgley that two months should be considered as an intake period.

[a3] |  f ind i t  instructive, i t t  the outset, to examine the means by which Casery J. arr ived at this
approximate two month range as intake t ime or an inherent t ime requirenrent period. Mr.
Hussain was charged with fai l ing to stop at a red l ight, and not being in pos;session of his
insurance card. The offettce date was 24 June 2003. The next day, he f i led ar notice of
intention to appear for t rial with the Provincial Offences office of the Ontanio Court of Justice.
On 21 August 2003, a no t ice of tr ial was sent to him, indicating that his tr ial would take place
on 9 June 2oO4.lt is thus apparent that Justice Casey arrived at the deternrination of
approximately two monl hs as intake t ime by simply calculating the t ime it  took from the
defendant's f i l ing his nolice of intention to appear for tr ial (25 June 2003) urnti l  the t ime he
was sent his notice of tr ir l l  (21 August 2003), a period of sl ightly less than tr,vo months.

[44] However, using these two temporal points of reference in order to measure intake t ime,
that is, from the date of I ' i l ing notice to appear in court by the defendant, to the date of the
issuance of the tr ial noti t :e by court administration, is a mechanism that carn produce widely
varying results. lt is therefore not particularly well suited, in my respectful ropinion, to setting
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or calculating a reasona rle intake period. Let me i l lustrate with a number of examples,.
including the appeal cases before me:

Androde -- 3 months, 2 days (filing of notice of intention to erppear for trial, 1
August 2(r0g; issuance of notice of tr iar, 3 November 200g)

Harirai -.1 months, 4 days (filing of notice of intention to appear for trial, 16
March 20r)9; issuance of notice of trial, 20 May 2009)

[45] The other cases rel i- 'd on by the part ies produce similar divergent results. These
differences in t ime pericds may be seen from region to region, and within the region itself.
Again, let me furnish sorne i l lustrations from the case-law presented to mer:

Singh - 22 days (offence date, 24 october 2005; issuance of notice of trial, 15
Novembe. 2005)7 [Brampton]

Piskun - 1 day (filing of notice of intention to appear for tria[, 1g November
2005; issuance of notice of tr iar, 1g November 2005) [Brampton]

vellone -3 months, 2 days (filing of notice of intention to aplpea r for trial,22
June 2007; issuance of notice of tr ial,  24 September 2007) [ luewmarketl

Omarzadah - I month, 15 days (offence date, 18 september 2}ot; issuance of
notice of trial, 31 october 2001) [Toronto]

Farokhshodfor - L0 months, 9 days (filing of notice of intention to appear for
trial, 1 october 1999; issuance of notice of trial, 10 August 20oo) [Toronlto]

DeCoro - 1' month, 27 days (filing of notice of intention to appear for trial, 1
March 1999; issuance of notice of trial, 28 April 1999) [Newrrrarket]

Croig - 2 ntonths, 11 days (offence date, 15 February 2OO6; issuance of rrotice
of tr ial,  26 Apri l  2006) [Orangevil le]

Delvecchio - 5 months, 16 days (offence date, 5 June 2005; issuance of notice
of tr ial,  22 November 2005) [Newmarket]

Rowon - 3 months, 29 days (f i l ing of notice of intention to appear for tr ial,  23
April 2003; issuance of notice of trial, 22 August 2003) [Toronto]

[a5] In other instances, t re period of t ime involved in issuing the notice of tr ial by court
administration has led to challenges to the issuance process itself,  given the requirement in
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the statute that the tr ial notice be issued as soon as is practicable: see, for example, p. v.
Theosonomoorthy, [19971 o.J. No. 5175 (QL] (Prov. Div.]- 1 month, 25 darys (filing of rnotice to
appear for trial, 14 January L997; issuance of notice of trial, 11 March 19917) [Toronto']; R. v.
Kwoon, [1999] o.T.cl. 238 (s.c.J.)- 3 months (f i l ing of notice of intention tto appear for tr ial,  7
May 1998; issuance of notice of trial, 6 August 1998) [Newmarket]; R. v. (iwynne, [2001] o.J.
No' 331 (aL) (c.J.)- 26 days (f i l ing of notice of intention to appear for tr i i r l ,  7 Aprit  2000;
issuance of notice oftriirl, 3 May 2000) [Toronto]; Brampton (city) v. Dillo,o (2008), 90 o.R.
(3d) 149 (s'c.J.)- 7 months, 13 days (f i l ing of notice of intention to appear for tr ial,  12!
october 2005; issuance of notice of trial, 25 May zooTl [Brampton].

[47] These cases clearly i l lustrate that an intake period measured by the t ime it  takes for the
defendant to provide notice of his/her intention to appear in court, unti t  1he issuance of the
tr ial notice by courts adtninistration, may be as l i t t le as the same day or a few weeks, or as
much as 7 or 10 months, l t  does not provide, therefore, an accurate barorneter of intake t ime
for provincial offences proceedings under Part I  of the legislat ion. with respect to Justice
casey's decision in Hussain, I  wish to note that he did not have the benefit  of the evidentiary
foundation adduced before me, a factor I have taken into account in respu.ctfully not
fol lowing his assessmen t of an appropriate intake period.

Evidence Adduced on Appeal os to tntake period in the Toronto Region

[a8] The appellant and r,rspondent have each sought to establish before nre other ways by
which a reasonable intake period should be measured. According to the former, the two
month period al lowed b' l  Justice Casey in Hussoin, and of which it  rel ied upon before 1ustices
of the Peace wichman a rd Begley in the instant cases, is not, in fact, long enough; the latter,
in turn, argues for an int ake period that is less than half than this two month period. I wil l
now examine the argum ents brought forward in support of each of these posit ions.

[49] According to the apllel lant, and the evidence it  has tendered on appeal from Ms.
Garossino, Manager Court Operations, the t ime it  takes to process and set tr ial dates is
primarily a function of tl" e availability of the charging provincial offences officer. Indeerd, the
higher the volume of ticl:ets written by the officer (a "high-writer,, as opposed to a ,,low-
writer"), the sooner the 1:r ial date given to the defendant. For this reason, Andrade,s tr ial date
was scheduled later than that for Hariraj, as the off icer who gave Andrade his t icket wias ,,a
low volume off icer [and] would therefore be late in the scheduling sequence.,, (Aff idavit,
para. 20) No consideration is given, though, to the availabi l i ty of the defenrdant for the
chosen tr ial date, or any input or interest as to tr ial t ime he or she may harrre, including;
unavailabi l i ty due to prett ious commitments or obligations, eg., doctor's appointment, schoot
exam, business meeting, vacation .
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[50] Ms. Garossino asserts that the Toronto Provincial OffencesAct courts handle the highest
volume of such charges of any municipally administered courts in Ontario. Hence, i t  is
necessary to schedule t l tose matters that go to tr ial in a manner that "markes best of the t ime
that officers, particularly for those who issue a large number of certificatr:s of offence are
available for court, and in a way that accommodates the fact that such off icers may also be
required in other coLtrts." (Affidavit, paras. 17 and 19)

[51] The practices and procedures fol lowed by the City of Toronto in scheduling tr ial dates
include not scheduling tr ials requested in relation to Part I  cert i f icates of roffence issued in any
given month unti l  at least 45 days after the end of that month, on the bas;is that this increases
the likelihood that mosl trial requests related to those certificates of offerrce will have been
received by the court office. (Affidavit, para. 20)After 44 days from the offence date,
certificates of offence which have not been paid out of court and for which a trial request had
not been received are p aced on a fail to respond court docket; notices of intention to appear
are thereby accepted for filing up to the 44th day from the offence date, urhereas a notice of
intention to appear wil l  not be accepted once the cert i f icate of offence appears on the fai l  to
respond docket.

[52] In cross-examination on her aff idavit,  Ms. Garossino explained that vrrhen the defendant
does f i le a request and at scheduling for tr ial,  "there's some processing administration going
on. l t  doesn't just sit  therre and nothing happens to i t .  We process it  so that come the grace
period being over, i t  conles out and starts to get scheduted." (Transcript ol 'Evidence on
Appeal, 25 January 2OLt, pp.2L-221.

[53] As for the respondents, i t  is argued that the inherent t ime requirements under the
Provinciol Offences Act, including an intake period, must of necessity be quite brief. They
point out that under s.4, the police paperwork, the certificate of offence, rnust be filed in the
office of the court as so(tn as is practicable after service of the offence nollice or summons;
Regulation 200, s.11(1), in turn, prohibits the clerk of the court from accepting for f i l ing a
certificate of offence more than seven days after the day on which the ofl'elnce notice or
summons was served, utt less t ime has been extended by the court. Given that the
administration is requirerd to set a tr ial date for a matter as soon as is practicable upon
receipt of the notice of ir tention to appear being f i led by the defendant, a matter should be
committed to trial within 14 days of the service of the offence notice.

Conclusions os to lntake period

[5a] | am respectfully of the view, in assessing the merits of the positions put forward by both
the appellant and the respondent as to a reasonable intake period, that each fai ls to ful ly
take into account the leg;i t imate concerns of the other, that is, the high volume of tr ial
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requests processed by t lre municipali ty in scheduling tr ials, and the defendant,s r ight to have
a tr ial promptly scheduled with some consideration as to his/her individual interest and
availabi l i ty in the date and t ime selected for the proceedings.

[55] That said, I  see no reason why a reasonable intake period for a traff ir :  t icket, as a general
rule, should exceed a pe riod of between 30-45 days. An intake period in thre lesser range of 30
days wil l  be appropriate where the defendant acts promptly within the 1l i  day window to
respond to his/her t icket and f i les the notice of intention to appear in court for tr ial,  and the
officer, in turn, files the certificate of offence or offence notice expeditiou:;ly in the court
off ice, thereby al lowing court administration to have al l  the necessary documentation within
days of the issuance of the t icket. An intake period in the outer range of 4,l i  days wil l  be
appropriate where the clefendant does not act unti l  the latter part of the 1.5 day window to
respond to his/her t icket and f i le the notice of intention to appear in court for tr ial,  or the
officer does not file with dispatch the certificate of offence or offence notice in the court
off ice, thereby causing court administration to wait a lengthier period belore having al l  the
necessary documentaticrn to schedule a tr ial date.

[56] In either case, an intake period or inherent t ime requirement range orf '30 to 45 days
should result in provincial offences tr ials for minor offences being schedull ld within
approximately two months of the offence date. I  note that this period is cclnsistent with cases
in the Toronto Region such as Omorzadah (trial scheduled 45 days from oftfence date) and
Hussain (trial scheduled in less than two months from offence date).

[57] An intake period of this duration promotes the scheduling of tr ials in a manner that wil l
enhance the l ikel ihood of the overal l  period of delay to the actual tr ial daite being a
reasonable one, rather than one that is not. l t  also provides certainty as to the scope of
reasonable intake t ime, and el iminates the arbitrariness of simply calculating the period of
t ime from the f i l ing of t l" e notice of intention to appear unti l  the date the tr ial notice is
issued, a practice that produces a t ime period for intake that is uncertain iand unpredictable,
and may in fact range, at; the cases demonstrate, from one day to more thran 10 months.

[58] Moreover, an intaktl period of 30 to 45 days for the most minor of prpvincial offences,
that is, those prosecutecl under Part I  as t icket infractions, is also consistent, in my opinion,
with the intent of the leSlislat ion, a very important aspect of which is ready and eff icient
access to the administra't ion of justice. I  am thus unable, with respect, to arccept the
appellant 's posit ion whir:h places a premium on bureaucratic procedures, with no regard for
either the defendant' 's o'^rn interests and input as to tr ial scheduling, or the abbreviated t ime
periods mandated in the legislat ion. While the City may consider that i f  a rdefendant f inds the
date or t ime of day giverr for tr ial to be inconvenient, an adjournment request can be
arranged, this is not the rpproach adopted for police witnesses, and I do nrot therefore
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consider this to be an etren-handed way of scheduling tr ials, part icularly for the growing
number of unrepresentrld defendants who may lack the means or understanding of how to
change their assigned tr ial date, and are given no instructions in the noticet of tr ial as to how
to do so. Stated short ly, a delay caused by an unfair practice or procedure cannot be
reasonable within the nreaning of s.11{b) of the Charter.

[59] on the other hand, a more extended intake period approaching 60 diays might well  be
appropriate where the rlefendant is given the abil i ty to indicate on the notice of intention to
appear for tr ial,  or otherwise at the outset, and have taken into consideralt ion, dates or t imes
when he or she could, or could not, be available for tr ial.  Most other tr ials in this province for
criminal or quasi-crimin;r l  offences are scheduled in this manner, that is, with the defendant,s
availabi l i ty for tr ial taken into account, including provincial offences which are prosecuted by
the sworn information Frocedure under Part l l l .  In this way, a single parent could request a
tr ial date on a day ol i thrl  week when childcare is available, or a student could ask for a tr ial in
a period when school is not in session, or a worker on a day, or port ion ol ' the day, when
he/she is able to attend court and be excused from work.

[60] An intake period that incorporates these features would provide a means of scheduling
tr ials in a way that take:; al l  of the key part ies legit imate interests into account, inclur1ing
police witnesses and cottrt administration, while being consistent with ther purpose of the
Provincial Offences Act, which in the view of the Ontario Law Commission, should be rto
"advance a procedure for the tr ial or resolution of provincial offence cases that is: (a)
proportionate to the cornplexity and seriousness of the provincial offencer; (b) efficienrt; (c)
fair; (d) accessible; (e) rersponsive to the offence-creating statute's objective; and (f) reflective
of the dist inction between provincial offences and criminal offences."s l t  vnould also
doubtlessly promote the attendance of accused persons on dates that arer scheduled for
tr ials, given their abi l i ty to have a say in the tr ial scheduling process.

[61] Finally, there may also be cases where an intake period of G0 days or more may be
appropriate, part icularly'where the defendant's actions result in delaying the processilng and
scheduling of his/her tr irr l  date. For example, where the defendant takes more than 115 days
to f i le the notice of intention to appear in court, such that the matter quali f ies for being dealt
with on the deemed not to dispute docket, but is nevertheless scheduled for tr ial,  an
extended intake period lceyond 45 days might well  be justi f ied. Likewise, i f  the defendant has
been convicted in his/herr absence but the matter is reopened by a justice and a new tr ial
date provided, the municipali ty may require addit ional t ime to re-process and schedule the
defendant's tr ial.

[62] By way of summary, I consider that a reasonable intake period for part I  provincial
offences matters in the' loronto Region is one that is between 30 to 45 days. Given that the
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defendant has 15 days to respond to his/her ticket or certificate of offence and file the notice
of intention to appear i t t  court for tr ial,  and court administration a period of 30 to 45 days to
process and respond to the tr ial request, the scheduling of tr ial matters slhould general ly
occur within 50 days of the offence date.

Whot is a Reosonabl'e Period of Systemic or lnstitutional Detay in the Toronto Region?l

[53] Unlike the issue of a reasonable intake period, the amount of constitut ionally tolerable
systemic or insti tut ional delay has been considered in relation to provincial offences. I
therefore consider that this issue has essential ly been resolved by the Court of Appeal in the
Omarzadah decision.

[64] According to Justicer Doherty, the Morin summary conviction guidelines govern, though
not str ict ly, thereby martdating a period of 8 to 10 months for provincial offences tr ials to be
heard in the Ontario Cortrt of Justice. However, untike tr ial matters for summary convict ion
criminal offences, provincial offences Part I proceedings require no court appearance before
the matter is set down for tr ial,  or other routine features involved in scheduling criminal
tr ials, such as retaining t:ounsel or applying for legal aid, preparing and providing disclosure,
attending a pre-tr ial meeting with the Crown or judge, or consult ing with the tr ial coordinator
to arrange a tr ial date. lr l  essence, once the defendant is given his/her traff ic t icket, there is
l i t t le further for either t l ' re defendant or police off icer to do, other than f i le their respective
paperwork and wait for a tr ial date to be scheduled. Neither is there anything that must be
done by the prosecutor in order for the process to proceed. As a result, the lengthiest portion
of the t ime it  takes for a Part I  provincial offences proceeding to be heard wil l  ordinari ly
consist of systemic or insti tut ional delay.

Evidence Adduced on Ap,peol as to Systemic or Institutionol Delay in the Toronto Regictn

[65] The appellant cal let l  evidence from its Manager Court Operations, Ms, Garossino,
explaining the various loadlnt patterns and court availabi l i ty requirements by which it  is
governed. In essence, ccurt availabi l i ty is approved according to a court master plan;
thereafter matters are s,cheduled within the available slots for minor prorir incial offences
proceedings, accident matters, parking, and so on. The goal remains, thourgh, the scheduling
of tr ials within a one ye:rr period. However, i t  wil l  be recalled that as a martter of practice and
policy, trials are not schrlduled in the Toronto Region for Part I certificates; of offence issued in
a given month unti l  at least 45 days after the end of that month, thus result ing in a period of
severa! months elapsing before a notice of tr ial is processed and sent to defendants,
indicating the selected hearing date, a policy which applies even to those persons who f i le
their tr ial request immerl iately, or well  within the 15 day period mandaterd by the legislat ion.
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[66] To return to the instant cases, the fol lowing systemic or insti tut ional 6elay arises as a
result of this scheduling policy:

Andrade'-8 months (notice of tr ial issued by municipali ty, i l  November 200g;
tr ial date 2 July 2009)

Hariraj - 1) months (notice of tr ial issued by municipali ty, 2rC May 2009; tr ial
date: 16 l:ebruary 2010)

[67] However, the abovr: amounts of insti tut ional delay must be viewed in relation to the
time period that the municipali ty took, for policy reasons, to schedule these tr ials: in the case
of Andrade, more than I hree months, and for Hariraj, in excess of two mqnths, thereby
result ing in more than a total of 11 months delay in both cases, that is, from the t ime of the
offence date unti l  tr ial.  l iuch addit ional delay in processing and scheduling the hearing of
tr ials is most properly rergarded as insti tut ional delay, as opposed to delav for which the
prosecution bears responsibi l i ty, given that the prosecutor also has no input in the manner in
which such proceedings are processed and arranged, and is l ikewise notif ied of the tr ial date
through the issuance of the notice of tr ial by court administration.

[68] In cross-examination, Ms. Garossino acknowledged that i t  was important for persons
who request tr ials to be given "a t imely t ime to tr ial" and "the quickest possible court date
based on offence date." (Transcript of Evidence on Appeal, 25 January 2O:LL, p.75) Shel went
on to state:

Because vrre schedule tr ials in a t imely manner. We .. we keep our t ime to tr ials
down wit hin a year from the offence date, based on court availability,
availabi l i ty of Justices of the Peace, and al l  the other factors that l 've described
previouslrl in my affidavit. That's .. it is .. we have a very large court, and we
schedule t:r ials very eff iciently for the size and volumes, and very fair ly. ' ,

Conclusions os to Systentic or tnstitutionol Deloy period

[69] While the intentiorr of the Manager Court Operations is to provide tr ial dates within a
one year period, the adrninistrative guideline for tr ials in the Provincial Cgurts is notably less
than that, being 8 to 10 tnonths, a t ime period that is well  known, and has; been set out by
the Supreme Court in Morin, and the Ontario Court of Appeal in Omorzadah lor many years,
that is, well  before the scheduling of the tr ials of the respondents in the ciases before rme.

[70] This administrative guideline range for insti tut ional delay does not operate as a
l imitation period. l t  is alt;o "subject to deviations by reason of the prejudir:e or absence of
prejudice": R. v. Shormo,, l t992l1 S.C.R. g14 at para.27, per Sopinka J.
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[71] f n R. v. Meisner,,Izt o3l o.T.c. 435 (s.c.J.] at para 74, H'il|J. observed that given ttre
government has had mtlre than a "decade of experience in dealing with trial delay in peel,,,
the period of inst i tut iorral  delay which was "const i tut ional ly tolerable,,  fqr a tr ia l  in the
ontario Court of Justice should be about 8 months. He added that such delay should rnot
generally exceed about 9 months.

l72l Meisner, a drinking and driving prosecution, has been applied to l ike cases in this
jurisdict ion, including in this courthouse: see R. v. Lima,2oo6 9NCJ 144, arnd more recently R.
v. De Poola,2010 ONCJ 260, R. v. Bhotti,2010 ONCJ 355, R. v. Solehji, [2010] o.J. No. ,4899
(aL) (c.r.).

[73] Using this period ol ' insti tut ional delay as a guideline for a summary r:onvict ion criminal
tr ial in this Provincial Court bui lding, a period of 8 to 9 months is therefore the
constitut ionally tolerab e l imit of systemic or insti tut ional delay. I  see no reason to acl just this
administrative range upward or downward for the provincial offences chiarges in que:stion,
having regard to the fact that they consist, essential ly, of a one witness prosecution, i lnd
involve simple and uncomplicated issues, namely, whether or not the prosecution can
establish that Mr- Andr:rde drove his vehicle with an obstructed plate and made unnecessary
noise, and that Mr. Hariraj was speeding, the latter being an absolute l iahi l i ty offencerfor
which no defence of lac k of fault may be raised. In the words of Justice Br: l lefontaine in
Durham (Regional Muncipality) v. Soeed,2010 oNcJ 251 at para.2, these kinds of trials ',are

scheduled for and usually completed to the conclusion of judgment and sentencing in 15
minutes." The amount of permissible insti tut ional or systemic delay for such cases shrould
reflect this fact.

Applicotion of Low to Facts of Cases on Appeal

[74] The reasons of Justices of the Peace Wichman and Begley staying ther proceedings against
each of the defendattts lior unreasonable delay are properly the subject of review befrcre me,
given this Court 's broad powers in relation to Part I  appeal cases, as well i ls the fact that
evidence has been tendered on appeal with respect to the sett ing and scheduling of tnial
dates in the Toronto Re1;ion, evidence that was not available at the trial p,reggsdings. lt is not
therefore strictly necessary for me to comment on the approach or reasons given by the two
Justices of the Peace. Inrleed, their reasons were responsive to the submissions placed before
them. lnstead, I propose to set out each of the Chorter s.11(b) factors as stated in Morrin, with
part icular reference to t he application of an intake period and systemic or insti tut ion;r l  delay,
as I have indicated above.
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Length of the Deloy

[75] The f irst factor is t lre length of the delay. In each case it  is more than 11 months. Such a
def ay for minor Part I pt'ovincial offences proceedings is prima focie excessive, and therefore
warrants further scrutirry.

Waiver of Time Periods

[76] The second factor is waiver of t ime periods. There is none. Indeed, t lre defendant in each
case gave timely writtetr notice of his intention to assert his Charter s.11(b) right, several
months in advance of t lre scheduled tr ial date.

Reasons for Delay:

Inherent Time Requiirentents of Case

[77] Reasons for the delay is the third factor. This includes, in turn, examiination of a number
of considerations, inclu,Jing: inherent t ime requirements of the case, actions of the accused,
actions of the crown, l irnits on insti tut ional resources, and other reasons f 'or delay. I  wil l
address each of these nratters below.

[78] Inherent t ime requirements of the case are the f irst of these series of considerations. For
the reasons I have endeavoured to explain, I  consider that, as a general rule, a reasonable
intake period in the Toronto Region is 30 to 45 days. In the case of Andrade, the notice of
intention to appear in court was not f i led unti l  almost one month after t lre offence date; the
notice of tr ial date was issued 3 months later. tn these circumstances, I consider that the
municipali ty was entit le rd to take a lengthier period of t ime to process and issue the
defendant's tr ial date, :r l though not as long as i t  took, since it  based its mrethod of tr ial
scheduling primari ly '  on the charging practices (a "low writer") of the t icketing off icer, and not
the delay in the defendilnt 's late tr ial request. However, given that the defendant was
permitted to request his tr ial date after the expiry of the 15 days legislated period, and then
took nearly 15 addit ional days to do so, the municipali ty should be al lowed a correspondingly
longer period of t ime tc process this late tr ial request. In the result,  I  attr ibute 60 days as
being a reasonable period of intake t ime in Mr. Andrade,s case.

[79] As for Harirai, his notice of intention to appear in court was f i led four days after the
offence date. A period of over two months elapsed before his notice of tr ial was issued. I am
of the view that a reasonable period of intake in these circumstances is no more than 30
days, given that there u,ere no addit ional factors justi fying a longer period of administrative
delay. That is, once the defendant's traff ic t icket for speeding was issued to him, and he
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promptly responded to it, the matter was ready to proceed directly to trial, subject only to its
being processed by cou,t administration.

Actions of the Accused; Actions of the prosecution

[80] The next two considerations are actions of the accused and actions of the prosecution. I
have already noted thal:Andrade delayed acting on his t icket for almost !!0 days, a period of
which should be attr ibuted to him in the delay calculus. Beyond this, there were no further
periods of delay he caut;ed. Indeed, the respondent provided t imely noticg of his
unreasonable delay application, and argued it  on the scheduled tr ial date. The prosecutor, in
turn, caused no delay in the proceedings.

[81] In the case of Harir i l j ,  he responded within days of being charged with his offence, and
caused no further periorJ of delay thereafter. This four day period of dela,y is the only t ime
period for which he is rersponsible. Timely notice was provided of his charters.l l(b)
application, and it  too u/as argued on the scheduled tr ial date. Neither was any perio<l of
delay caused by the prorecutor.

Limits on lnstitutional Resources

[82] Limits on insti tut iottal resources is the major cause of delay in both ciases, and incleed in
most provincial offence:; Part I proceedings. As stated in Morin,institutional delay is .,the
most common source ol delay and the most diff icult to reconcile with the dictates of : ; .11(b)
of the chorter-" (para. 47) lt is defined as the time period where the parties are ready for
tr ial,  but the system cannot accommodate them. Systemic or insti tut ional delays are
attr ibutable to the crown in that such delay cannot be rel ied upon by the crown to ex,cuse
delay; given the fundamental importance of the r ight to be tr ied within a reasonable period,
the lack of insti tut ional t  esources cannot be used to justi fy unreasonable rdelays.

[83] From the t ime of th,: issuance of the notice of tr ial for Andrade, a period of g months
elapsed. However, as I lrave noted, it took three months for the trial notir:e to be issued by
court administration, thtts result ing in a total period of systemic or insti tult ional delay of 9
months' As for Mr Harir:r j ,  the period of insti tut ional delay from the date rof issuance of his
tr ial notice was 9 month s. There is, in addit ion, a further period of one month of insti tut ional
delay, caused by count arlministration in processing and issuing this defenrCant,s tr ial request,
thereby result ing in a tolal period of 10 months systemic or insti tut ional delay.

[8a] As noted earl ier, therSupreme Court in Morin provided an administrative guideline for
insti tut ional delay as being between 8 and 10 months with respect to brin,ging a matterr to
tr ial in the Provincial Cotrrt.  (para. 55)Justice Doherty extended this guideline to part I
provinciaf offences proce redings in Omorzodah, while noting that it does nrot apply as strictly
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as it  does for criminal n atters. I  consider, for the reasons I have set out, that the
constitut ionally tolerab e period of insti tut ional or systemic delay in the1foronto Reglon for
the type of minor Part I  provincial offences cases in questiorr as being between g and 9
months. Thus, the total amount of insti tut ional delay in these cases of 9 months (Andrade)
and 10 months (Hariraj) fal ls, respectively, at the upper l imit and beyond this administrative
guidel ine.

Other Reasons for Delay

[85] There are no other reasons for delay in these two cases.

Prejudice to the Accused

[86] The final factor for consideration is whether or not the defendant has suffered prejudice
on account of the amount of delay involved in the case. Cory J. in R. v. As,kov, [1990] : l  S.C.R.
1199 explained that "a lrery long and unreasonable delay" wil l  give r ise to an inference of
prejudice to the accusetl; however, it is open to the Crown to demonstrate that the arccused
has not in fact suffered prejudice. (para. 67)Apart from such inferred prejudice, i t  is open to
either party to rely on evidence to either show prejudice, or dispel such a finding: see Morin,
para. 53.

[87] In these cases, although it  was submitted by the respondent that prejudice should be
presumed given the lenl;th of the delays in each case, no evidence was put forward before
the Justices of the Peactl on this issue. That is, there was no evidence in either aff idavit form
or in oral testimony on t he issue of prejudice. Indeed, as noted by the appellant, neither Mr.
Andrade nor Mr. Hariraj attended in person at their tr ials, as was their r ig;ht, but this had the
effect of precluding the ,ustices from finding that actual prejudice was demonstrated by the
defendants, on account of the record before them. I therefore consider there is no evidence
of prejudice to the accut;ed due to the period of delay i t  took to bring these cases to tnial.

Summary ol Periods of ttelay

[88] With respect to Antlrade, the total period of delay from the t ime of being chargerl unti l
his tr ial date is 11 montlts and 28 days. Of this period I apport ion the delay as fol lows;

* Inherent t ime requirements of case: 2 months

* Accused Delay: 1 month

* Insti tut ional Derlay: 9 months

[89] With respect to Hariraj, the total period of delay from the t ime of being charged unti l  his
tr ial date is 11 months and 4 days. Of this period t apport ion the delay as fol lows:
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* Inherent t irne .equirements of case: 1 month

* Accused delay: 4 days

* Insti tut ional Drl lay: 10 months

Weighing Competing ln terests

[90] The f inal step in the s.11(b] analysis is to weigh the competing interests between the
state and the accused. As McLachlin J. (as she was then) stated at para. g'7 in Morin, ,,The task
of a judge in deciding whether proceedings against the accu:;ed should berstayed is to balance
the societal interest in seeing that persons charged with offences are brorught to trial against
the accused's interest ir prompt adjudication. In the f inal analysis, the jurlge, before s;taying
charges, must be satisf ir ld that the interest of the accused and society in a prompt tr ial
outweighs the interest of society in bringing the accused to trial.,,

[91] The Highwoy TrafficAct forms an important part of the public welfare legislative fabric in
this province by which ntotorists and other users of the roadway are governed. Indeerc, the
rules of the road are set out for the protection of society as a whole. Not surprisingly, this
statute gives r ise to a very substantial number of cases before the ontario court of Justice.
There is thus a societal irrterest in the effective and vigorous prosecution rcf highway traffic
offences, part icularly where harm or the potential for harm is present.

[92] on the other hand, there is nothing part icularly complerr about the clrarges against these
two defendants. Highway traffic infractions are not impervious to chorter s.11(b) scrutiny.
The defendants exercised their respective options to have tr ials, and provided t imely notice
of their intention to rely on the right to be tr ied without unreasonable delay. The processing
and scheduling of their t  r ial dates was based on an unreasonable administrative procerdure,
emphasizing the charginlS practices of the off icers who issuecl the t ickets, and their
availabi l i ty for tr ial only, as opposed to any consideration of the interests of the defendants;
there has also been signif icant insti tut ional delay which exceeds the admirnistrative guideline
period. Despite there being no evidence of prejudice to the defendants, as wil l  not
infrequently be the case in Part I provincial offences proceediings, this mus;t be balancerd by
the public interest in a fair, eff icient and t imely process for bringing such nnatters to tr ial.

[93] l t  is therefore my rel;pectful opinion, having regard to the total i ty of the circumsternces,
that the interest of the d efendants and society in a prompt tr ial outweighs; the societa1
interest in bringing the ar:cused persons to tr ial.
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Conclusion

[94] Courts, as Horkins J. observedin Donoldson at para 53, have a "constillutional mandate"

to stay charges where an accused's protected rights under s.1.1(b) are violated. Having

balanced the competi ing nterests to the best of my abil i ty, I  conclude, as did Justices of the

Peace Wichman and Begley, that the defendants' s.11(bl Cho,rter rights ha've been violiated,

and that the stays of pro,:eedings imposed at tr ial due to unreasonable delay were

warranted.

[95] The appeals must therefore be dismissed.

'  Provincial Offences Act, t l.S.Cr. 1990, c.P.33.
2 Conodian Charter of Rights ond Freedoms, Schedule B, The Constitution A,ct, 1982.
' Highway Troft ' ic Act, R.S.o. 1190, c.H.8.
o 

Rules of the Ontorio Court (P"ovinciol Division) in Provinciol Offences Proc'zedings, R.R.O. :t990, Reg. 200.
5 Opening of the Courts, '14 September 2010, Speech of Chief Justice Annemarie Elonkalo.
u R.s.o. 1990, c.o.1.
t  

As there is  no ment ion of  the date of  f i l ing the not ice of  in tent ion to appear for  t r ia l  in  th is  case,  I  have

referenced the offence darte irrstead. This is also the case in a few other instances: see, Omorzodoh, Croig, and

Delvecchio.  The t ime per iod requi red by cour ts  adminis t rat ion to issue the not ice of  t r ia l  in  these cases is  thus

actual ly  somewhat  shor ter  th i rn the overal l  per iod noted,  g iven that  the der fendant  would have up to 15 c lays f rom

the of fence date to f i le  the not ice of  in tent ion to appear for  t r ia l .
t 

Ontario Law Commissiot't, Modernizing the Provincio! Offences Act: A Neur Fromework ond Other Reforms (lnterim

Report, Morch 2011) (Torontc: Law Commission of Ontario , 201'I), Recommendation 4.
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