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25

HR. GUNNES: 'The matter of Maria Arvanites.

MR. BROWN: My name's Todd Brown.

CLERK OF ~H£ COURT: My name' 8 Todd. Todd

Brown for the record, Your Honour, appearing

for Maria Arvanites, ~he is not before the

Court.
~HE COUR~: The appeal is launched on the

basis of the learned J.~. took notice of

what radar does.
MR. BROWN: Your Honour, there has been some

chanqes since that notice ot appeal was

filled out. You should find a factum in

your file.

"1"!tE COURT: Okay, I have it.

MR. BROWN: Amended qrounds for appeal. I

don't know if the Courts have an opportunity
to review ---

tHE COURT: Probably, if this is to be

arqued, I should do that and the court

reporter will qet her morning break.

HR. BROWN: Before you do that, Your Honour,

~ ,looked in that file prior to commencing

today and I did not find amended grounds for
appeal and _L-

THE COURT: When were they tiled?

HR. BROWN: I am not certain. My friend did

not have his copy either so ...

THE COURT: Sounds like they were not filed.

MR. BROWN: Filed or misfiled or not filed,
30
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something alonq those lines.

THE COURT: What is your friend's position.

MR. GUNNES: They were requested to file the

grounds --they is a certain time frame

which the statutes provide for you to file

and if you're not within that time frame,

the appeal 90es out the window.

THE COURT: Well, is the factum prepared on

the basis of the amended grounds?

HR. BROWN: Yes, it is.

THE COURT: Did you get the factum?

HR. BROWN: The factum was filed and served.

My friend should ha~e it.

THE COURT: I have a factum that was marked

and received IbY the provincial prosecutors

Novembe r 2 6tb .

MR. GUNNES: Yes, I do have that here.

MR. 8RCWN; That tactum is missing one of the
qrounds for appeal, that's why ---

THE COURT: Well, you are not going to get to

arque that, that is for sure because it is

not here. The other ones: are here, I mean,

Mr'. Prosecutor, if the other ones are here,

you are on notice of that.

MR. GUNNES: Sure.

THE COURT: Okay. We will take our morning

recess and I will look at it.
*********************************

RECESS
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MR. GUNNES: Good morning, again Your Honour.

THE COURT: I will hear your sUbmissions, I

have now read the material.

MR. BROWN: Your Honour, if I could draw your

attention to Paqe 2 of the factum, issues in

the law, Number 1. It sets out that the

officer in cross-ex~ination indicates she

did three tests on the ~chine and when

suqqested to him that there are more,

indicates he does not know of any others.

Just on that point, I would like to refer

your attention to the actual trial

transcript, I believe you would have .one of

those also. The officer on Page 7 at Line
18 indicates the test that were conducted --

it sets o~t that there were certain tests,

Line 17, 'I quess it is, reads that there are

internal tests, it's called the bob test,

it's later learned to be & bulb test, later

in the transcript --that lights up all the

numbers. "Is that the only tests you

perform?" "No, there are also tuninq fork

tests and there is a ghost tests as well ".

That $ets o~t the three te~ts that the

officer ~laims to have tested on the date in

question.

Now, His Worship 5ummari~es what those tests

we~e again and he also makes the finding

that those were the three tests that were

~7 \1",,)
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conducted. 

And then at Paqe 15, I'm sorry,

16, Your Honour, if I could just refer your

attention there. The officer is asked under

cross-examination about buttons that are on

the machine and at Line 17 the question is,.
"Okay, is there a button that is called the

25 'rest Button?" The answer is, \'Yes, there

is". And it'~ indictated, ~Okay, and what

happens?" Sorry, the question is, \\What

happens when you push this button?" Now,

the answer is clear that it sets it out as a

test. "It should light up and if it's not,

there's a default somewhere".

Now, 

that test in and unto itself is clearly

not one of the three tests set out in her

evidence in-chief that were conducted.

Nowhere in the transcript is it indicated

that that test as described here on Page 16

was ever conducted. It simply sets out how

the test is performed and what the results

should be and qiven that, I think it's fair

to infer that as set out in Number 1 of

issues in the law in the factum, that there

wa~ a test that was apparently missed. And

I think given that, that, would certainly

raise a doubt as to accuracy of the ~adar
unit. I think it qoes without sayinq, I

don't know if My friend would dispute this

or not but if the 'unit isn't tested

according to Ithe manufacturer's
I
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specitic~tions,. it certainly shouldn't. be

relied on. I think it's a qiven in this

staqe of radar evidence anyway, as I

understand. Jj[

, Now, if I could move 'on, the officer says

that she can't"recall seeing the
manufacturer's manual and that was also set

out in the trial transcript at Page e, Line

20 throuqh 25. There's a case that has been

included and Your Honour should have it, the

Agnalado decision, and the Agnalado decision

is a decision that's on that point. It

ultimately sets out that there is a doubt to

be found when an officer gives evidence that

they've referred to manufacturer's

specifications and then it's later learned

that they haven't seen the actual manual.

That in itself infers a doubt as to whether

the test$ were done properly and the learned

J'ustice found for the defence' on that point.

To make it clear that there was another

point, I think, and it was a much more minor

point in the Agnalado decision with respect

to what .the radar could do. And at any rate,

His Honour sets out clearly in His judgement

and he even actually repeats the question on

Paqe 19 of the Agnalado decision, Line 5,

"How could it ,be according to the

manufacturer's specifications that you did

your test if !you haven't seen the actual

~

'(1~)
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manual?N He indicated, "Presumed that the

instructor I had was teaching from the

manual." And qoes on to say, we can't be

certain of that. In his judqement, His

Honour finds that that point should infer a
.

doubt or raise a reasonable doUbt that the

radar machine was being tested, was tested

properly and in proper workinq order.

Now, there's a secondary issue on that point

and that is in the Arvanites trial, I

believe that the aqent representinq the

accused WAS clearly attempting to explore

this issue that is found in Agnalado and in

doing so, he started out with a question

that was almost word for word, the question

that was found in the Aganaldo decision.

Now, if I could just qet to that page, that

would be Page 8 of the Arvanites trial

transcript. Paqe 8, approximately Line 22,
I"~ not asking you, I'm sorry, at --even

higher about Line 16 or 17. The question

is, "Okay, have you seen manufacturer's

material?" The answer is, ~'It' s been a long

ti~e since I was qualified as radar

operator. I do not have the material, no."

That clearly wasn't the answer --the answer

doesn't necessarily fit the qUestion --and

that is ultimately questioning alon9 the

lines of reasonin9 that are set out in

Agnalado. Now, .the question is, "You

~)
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indicated that you performed manufacturer's

test. If you have not seen the manual, then

how can you indicate those tests you

performed were manufacturer's tests?" And I

think that is the all important que5tion.

Now., that question is not answered by the

officer. Not with an answer that seems to

tit the question anyways. "It has been ~

long time, itlI did see the manual, I do not

remember." Of ~our$e, the question is,

whether or not you saw it but how it is one

can be certain of performinq proper tests

when not having ever seen the manual or

perhaps not seen the manual.

Now, on the next page, the Courts intervened

to some extent and essentially what takes

place is that line of reasin9 is no longer

pur.8ued. I guess the aqent suqgested to the

officer that your tellinq U$ is that you do

not know if the test you perform is

manufacturer's test. And the Court at that

point intervenes at Line 6, "That's not what

she said at all." And there is some

discussion on the pont and then ultimately,

it would appear that the iS$ue is laid to

rest and with some finality at Line 15, the

Court says, ~That is what she said.N And

the issue isn't pursued an y further. So it

would be one thing to ask this Court to

consider the principle set out in Agnalado

I

(liM)
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arid then apply it to the matter in Arvanites

but we didn't even necessarily get that far

in the Azvanites matter because of the

intervening of the learned trial justice who

for whatever reason, ,seems to somewhat, and

I don't say thi~ strenuously but he seems to

have some degree curtailed the cross-

examination on that point alone. So

ultimately, what's taken place, is ~e've

never had an answer of what I've described

is the all important question that you found

in Aganalado, and that's back at the paqe

aqain, I'll repeat it, Paqe 9, Line 18, 20,

"If you indicated you perfor~ed

~anufacture's tests, if you have not seen

the manual, how can you indicate those test

you performed are manufacturer's tests?"

It's unfortunate that we have never had a

direct answer, a proper answer to that

questio~ and I think dependinq on that

answer, it would have been open then to rely

on the Aganaldo decision or not to rely on

the Agnalado decision which the officer

could offer a reasonable explanation as to

why she feels that she's confident she is

doinq the proper test" or whether she is not

confident. At any rate, that opens the door

for a number of arquments but those

arquments were never explored and I would

submit to some deqree, that's because the

intervening of the trail justice in the
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cross-examination.

Just in suppo~t of that point, Number 3, on

the i5sues in the law of the factum, it says

the officer states she was trained by

another officer, that's at Page 9, Line 25

throu9b to the end. The officer W&$

trained '92. She at no time says she's been

trained by the manufacturer which is

ultimately the point here. She's 9iven a

document and she says there is no rea8on to

believe that it's not the manual that sets

out the proper tests fo~ that unit. And

after reviewing that wanual or after looking

at it --I'll just go back to the first

issue I raised. That'$ when it's discovered

that there is an apparent fourth test that

wasn't set out in examination in-chief. It

was found in cross-examination after

reviewing the manual that there is a fourth

test and that test of course, is the 25 test

button ~nd 100 test button. And the officer

set~ it out as a test because she tells us

what the result would be and says that if it

were not functioning properly it would Clive

an error ~es~&ge or somethinq to that

effect. Ii

Now, of course, Your Honour has read the

t~ial tran~c~ipts, the defendant was present

at .her trial, she did take the stand. She

. .(12-'4)
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offered somewhat of an explanation a.s to, the

evidence that th. officer offered. The trial

justice asked the defendant if she could see

any rea~on why the officer would perjure

her~elt and the defendant says, no. But as

far as def~nce evidence goe5,she has

essentially touched on certain points where

the defendant's evidence and the officer's

evidence don't fall on all fours. Now, the

officer has received a reading of a motor

vehicle traveling 92 kilometers per hour.

The defendant's evidence is that ~he wasn't

speedinq and there was a vehicle who passed

her. And the officer was inside her car and

had to aliqht from her vehicle and stop thedefendant. 

The defendant offers evidence

that at that time, the other motor vehicle

had already passed and eluded the officer

stopping it.

Just in closing, Your Honour, there were

some comments that were made by the trial

justice that I think are cause for some

concern. On ~age 16 of the trial transcript,

Line 29, approximately Line 29, the justice

says that --and !'ro not quite. ceratin what

this is roeant to mean --the last line on

Page 16, Your Honour is, "I do not know. It

is destroying radar, that is for sure."

~.rior to that'l this is part of a cross-

examination -, I wouldn't think the

a,1I4)
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~uestions are iMproper --moving up to about
Line 10, talkinq about a ranqe switch which

is on the machine, moving down. "Did you

test this?" She said she tested it on hiqh.

And this is actually where we learn that

there's a test button called the 2S test

button and the'results of what that test

should be and what other buttons are there

and the prosecutor, MX. Simpson at that

time, seems to be a little facetious in hie

objection, he says, are we qoinq to ask how

this qets plugged into the dash as well.

Equally facetious, Mr. Alfano says, no, he's

content that that was plu9ged in properly.

And then the Court interjects and says, "I

don't know, it's destroying radar for sure."

Takinq that comment, in tandem with the

comment by the s~e justice set out in his

judqement which as radar was immaterial, I

t,hink those two comments together are a

little disheartening to the defence in that,

to have a trial based almost solely on

technical issues, it's almost as thouqh
one's cry would be fallinq on deaf ears in

that the trial justice clearly feels that

the radar is immaterial and that qiven his

comment on ~age 16 that, "it's destroying
rada~, that's for sure." That comment seems

to lend some type of credibility or accuracy

to' radar itself and of course, it ha5 no

statutory standinq. It doesn't share or
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enjoy the legislative notice, for instance,

that a Breathalyzer machine does or other

machines of that nature. So when His Worship

says that "it's destroying radarr that's for

5ureu, would lead me to believe, anyway that

the trier of fact isn't allow the

prosecution from the ground up in

establishinq what radar does, how it works,
if it's workinq properly and whether it's

beinq utilized properly. It seems that the

trial justice may have in fact, have a

position in his mind already as to what it

is radar does. He se~s to be 9rantinq some

type of credibility in the first comment and

then the last comment, sort of, throws

everythinq out with the dishwater 'and says,

"well, it's immaterial anyway." Which is,

aqain, is a little disheartening to go

through a ,lengthy radar trial and the anqle

that the defence ought to choose is to

attack the crown's case in these situations,

often times it is purely technical and has

everything to do with the finer points of

radar, the machinery, the training andwhatnot. 

To have the trier of tact to

dismiss it out of hand and to say, "well,

none of this mattersN, I don't think is in

the, best interest of j'fstice. Subject to

your questions, Your Honour~ those are my

submission.

MR. GUNNlS: I'm no t sure I know wba t the

/16\
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basis of the grounds here are but dealinq

with one at a time. There were three tests

that were performed by the officer. The

manufacturer at no time, indicates how many

tests should be performed. Once an operator

perfo~ one test and is satisfied that the

machine is workinq properly, that's the end

of it; the machine is working properly. Not

only that, in this case specifically, the

officer tested the machine after issuing the

ticket to verify the fact it was working

before issuing the ticket, and after issuing

the ticket.

The radar, Your Honour, is a machine --

anybody can physically look at a motor

vehicle and say, \'yes, that vehicle is

speedinq~'. But they cannot put in an amount.

That's the reason we have the radar. When

it's functioning properly in the hands of a

qualified radar operator, then the Court has

to accept that prima facie, this was the

amount projected by the device. The officer

indicates that 1992 was when she last

probably saw the manual. And common ~en8e

would dictate that if an officer starts

training back in 1992, here we are now in

1997, or 1998 --I'm not going to read the

manufacturer's manual every time I take this

unit outside to do a radar check. Also, the

fact that the manufacturer provides manual,

21941
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is one of the reason why the manufacturer's

responsibility is not to go out and train

every individual police officer that's, the
purpose of the manual. So one of the

grounds for appeal is saying this officer
was not trained by the manufacturer; it's

done through the manual by another police

officer and the Courts have accepted that.
So those two issues, I would sUbmit, Your
Honour,. is proper and there is nothing wrong
from the justice of the peace point of view
when he heard the evidence before him.

And I'm qoinq throuqh this transcript here

in relation to the issue that was raised by

the defence and I can find no --not even a

case to say how many tests have to be

performed, one, two, three, four, five

tests. These issues weren't even raised by

the defence or to call the ~nufacturer to

rebut and say, I "the crown tendered evidence

and we did three tests". The defence never

saw fit to bring someone from the

manufacturer to say, "No, there 5hould be

four tests, five tests, six tests". My

sUbmission on that point, I would say, that

one test is sufficient once she knew it was

functioning properly.

The issue with regards to argument made

befo;e the justice of tne peace, I don't

~)
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think the~e is any indication, Your Honour -

I think the ju8tice of the peace held a fair

trial. The officer went and testified, the

aqent was allowed to cross-examine the

officer at length. The case, Agnalado was

never presented, by looking at the

transcript, it was never presented to the

justice of the peace to take judicial notice

at that ttme. In order to present the case

at a trial, you have to present it to the

justice of the peace 'on the ~eco~d how doe~

the case ot Agnalado apply to the case

that's at bar at the time. This was not

presented to the justice of the peace. I'm

lookinq throuqh the trensc~ipt and I can't

find anywhere where the justice of the

peace rejected the defence tryin9 to p~e~ent
that case at the time of ~rial. When the

justice of the peace made the comment to the

agent about ...destroyinq --the justice

of the peace'said, "r don't ~now, it'6

destroying radar" it was ju~t I don't know a

~esult of questions beinq asked unde~ cross-

examination by the agent. He's not saying

he's destroyinq radar, he says, in a line or

a paragraph, you cannot overlook one

sentence that appears before another
s'entence. The Court says, "I don't know. It

is dest~oyinq radar". He didn't say, "It is

destroying radar." He said, ~1 don't know."

So I find that the decedent was given an

30

:121941'
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opportunity to te~tify, the cro~n was given

an opportunity to pre~ent evidence to

quantify the speeds, I could see nothinq

wronq with the manner in which the officer

testified or the manner in which the officer

handled the radar. She performed three tests

and all the tests were functionin9 properly.

She quantified the 3peed ba3ed on the

physical observations and presented that

evidence in court. The justice of the peace

had an opportunity to observe witnesses for

the crown and witnesses'for the defence. He

~de a f;-ndinq of credibility and he

accepted the evidence of the police officer.

Whenever a justice of the peace makes a

findinq of credibility based on their

physical observation in a courtroom, the

appeal court is in a quandary a~ to whether

to overrule a credibility issue based on

conduct by the justice of the peace. I can

find nothinq wronq with the justice of the

peace conduct. When you weiqh the evidence

in it's totality, I can see no error in law

or error in fact by the justice of the

peace. In makinq a findinq of quilt to

speeding, the justice ,of peace was right and

ju~t and did not create a miscarriaqe of

justice based on his findinqs at that time.

Those would be my sub~ission.
THE COURT: Thank you. In this matter the

appellant was charqed with speedinq, 92
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kilomet.ers and hour in a 40 kilon\eter zor~e

on the loth of March, 1997. Thi5 Court has

heard subn\i55ions in re5pect of both the

appellant and the defence and f9r reasons to

be briefly given, I have concluded this

appeal mu5.t be qranted. With all respect to

the learned justice of the peace that is

due, a busy jurist sitt1nq in a trial court,

and this Court believes that His Worship was

--had misdirected his mind to the

requirement of prosecution proving the case

on a balance of probabilities. That of

course, would be an error in law. The

~arned justice of ht peace suggests in his

brief .reasons that the accused will be -the

accused/appellant will be convicted because

he cannot 9&8 why the officer would commit

perjury. That of cours~, is not the te$t

that the learned justice of the peace ought
to apply to the evidence. The test that the

learned justice ot the peace ought to apply

to the evidence is, has the crown proved the

case to the neces5ary evidentiary standard.
Further, the learned ju5tice mi5directed his

mind eight lines below when he ~akes comment

as to his belief in certain physical result5

occurrin~ at or to tires when vehicles are

driven at d1fterent rates of speed. I make

reference to the evidence of the accused'5

vehicle squealinq a couple of tires. The

learned justice then qoes on to say that

~)
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does not happen at 25 miles an hour or 40

kilometers, that's what she says she was

going. Less than that, 39, 37. With all

r.espect to the learned justice, I find no

evidence in the transcript to support

proposition he relies upon. I do not

believe that he can take judicial notice.

This is not an issue of common sense,

variables in drivinq conditions will result

in variables of results and to do so and to

ba5e the judicial notice you take as the

basis for making an adverse credibility

findinq a9ainst the accused in the view of

this Court, is also an error in law.

This Court does not accept the proposition

both enunciated by the learned justice of

the peace and arqued by the prosecutor today

that a person can be convicted of this

offence because --to use the prosecutor's

words today --anyone can tell. when a

vehicle is speeding. This is a

particularized oftence that requires the

crown to prove the necessary evidentiary
~tandard, a particular quantum. And to do

that, it is ~eces5ary to rely on the .read

out from the radar device. It is not

sufficient to apply as su9gested by the

pro~ecutor toQay, the notion of common sense

to come to that result. It must be based on

evidence and I find the learned justice of

'.It4)
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the peace erred as there was no evidence

specific that could be accepted on the

balance of probability as to the speed given

the justice's own comment that the cross-

examination of the officer had impU9ned the

radar operation on the occasion in question.

For all three of those above reasons,

therefore, the appeal must succeed and an

acquittal will be entered.

MR. BROWN: Thank you, Your Honour.

**********
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