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this Court hasjurisdiction to replace order for new trial with convictions -- Criminal

Code, RS.C., 1985, c. C-46, s. 686(4)(b)(ii), 695(1).

The Vancouver Police were conducting a"buy-and-bust” operation in an
area -- the Granville Mall -- considered to have a drug trafficking problem. In a
"buy-and-bust” operation, undercover police officers attempt to buy illicit drugsfrom
individuals who appear, in the officers opinion, to be inclined to sell drugs. The
appellant, who in the words of a police officer was "dressed scruffy”, was in the
Granville Mall area when approached on a"hunch" by an undercover police officer.
The officer asked him if he had any "weed". Despite a negative answer, the officer
asked the question again and persisted until the appellant agreed to sell asmall amount

of cannabisresin. Another officer arrested the appellant shortly afterwards.

The appellant was found guilty of trafficking in cannabis resin, of the
included offence of possession of cannabisresin for the purpose of trafficking, and of
possession of marijuana. Thetrial judge found, however, that the police officer had
engaged in "random virtue testing” and granted a judicial stay for entrapment. The
British Columbia Court of Appea allowed the Crown's appeal of the finding of
entrapment and ordered anew trial. The issues before this Court were: (1) whether
appellant was subjected to random virtue-testing; and, (2) whether this Court, absent
across-appeal by the Crown, hasjurisdiction to modify the court of appeal’s decision
allowing the Crown's appeal from the judicial stay of proceedings and enter three

convictions.
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Held (L'Heureux-Dubé J. dissenting in part, McLachlin J.dissenting): The
appeal should be dismissed.

Per Lamer C.J. and Wilson, La Forest, Sopinka, Gonthier, Cory and
Stevenson JJ.. The police may only present the opportunity to commit a particular
crimeto an individual who arouses a suspicion that he or sheisalready engaged in the
particular criminal activity. Anexceptiontothisruleariseswhenthe police undertake
a bona fide investigation directed at an area where it is reasonably suspected that
criminal activity is occurring. When such a location is defined with sufficient
precision, the police may present any person associated with the area with the
opportunity to commit the particular offence. The notion of being "associated" with
a particular area for these purposes does not require more than being present in the

area. Such randomness is permissible within the scope of a bona fide inquiry.

Random virtue-testing only arises when a police officer presents aperson
with the opportunity to commit an offence without areasonable suspicion that: (a) the
person is aready engaged in the particular criminal activity, or (b) the physical
location with which the person is associated is a place where the particular criminal

activity islikely occurring.

The police officer here did not have a "reasonable suspicion" that the
appellant was already engaged in unlawful drug-related activity. Thefactorsdrawing
her attention to the appellant -- his manner of dress, the length of his hair -- were not
sufficient to give rise to a reasonable suspicion that criminal acts were being

committed. The subjectiveness of her decision to approach the appellant, based on a
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"hunch" or "feeling" rather than extrinsic evidence, also indicated that the appellant
did not arouse a reasonable suspicion as an individual. The appellant, however, was

presented with the opportunity to sell drugsin the course of abona fideinquiry. The

officer'sconduct was motivated by the genuine purpose of investigating and repressing
criminal activity and the investigation was directed at a suitable area within
Vancouver. Although the size of the areaitself may indicate that the investigation is
not bona fide, it was reasonable for the Vancouver Police Department to focus its

investigation on the Granville Mall.

The appellant, when hewasin the GranvilleMall, wasin alocation where
it was reasonably believed that drug-related crimes were occurring. The officer's

conduct was therefore justified.

Section 695(1) does not allow this Court to make, in all circumstances, a
decision that in its opinion the Court of Appeal could have and should have made.
This Court has jurisdiction under s. 695(1) to modify an order at the request of the
Crown when there is an appeal by the Crown making such arequest. When thereis
no appeal by the Crown, an appellant cannot |eave this Court with less than what he

gained from the Court of Appeal.

In the absence of an appeal by the Crown, this Court has no jurisdiction to
allow the Crown'srequest that the order below be modified. To hold otherwise would
allow the Crown to appeal to this Court where such an opportunity has not been
provided by the Criminal Code or the Supreme Court Act. The Crown isnot given by

statute the ability to appeal to this Court a decision which allowed its appeal from an
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acquittal or judicial stay of proceedings, but which gave the Crown |ess than what had
been requested. As aresult, there is no statutory provision which would allow the
Crown to appeal from the Court of Appeal's judgment. Absent a statutory right of

appeal, there is no right of appeal.

Per L'Heureux-Dubé J. (dissenting in part): The appeal onthe entrapment

issue should be dismissed for the reasons given by Lamer C.J.

Asageneral rule, an appellate court cannot disturb a verdict of acquittal
or modify an order directing anew trial, absent an appeal by the Crown asking it to do
so. Appellate jurisdiction is conferred entirely by statute. The rationales underlying
thegeneral rule, however, becomeinoperativein certain situations. Onesuch situation

deals with circumstances where the Kienapple principle is triggered.

Dueto the operation of the rule against multiple convictions, an exception
to the general rule regarding Crown appeals and appellate jurisdiction has been
formulated. The general rule has little meaning in a situation where the Kienapple
principle applies. The continued effect of the "acquittal” is lifted and the conviction
isreinstated should the Crown's appeal of the stay, by appealing the application of the
rule itself, be successful or should the accused successfully appeal one of the

convictions. Thereisreally nothing of substance for the Crown to appeal.

No"live" issueregarding the second branch of the entrapment test existed.
In this light, it is as unreal to entertain arguments of prejudice to the accused in

entering convictions as it is to order a new trial in such circumstances. The lack of
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adjudication by thetrial judge regarding the second branch of the entrapment test can
neither prevent the entering of aconviction nor justify the order for anew trial on that
issue. Accordingly, the Court of Appeal erred in ordering a new trial on this second

branch of the test of entrapment.

While not laying waste to the general rule, the present case offers
convincing reasons for treating it in the same fashion as a situation falling more
squarely within the Kienapple exception. Like the situation in a Kienapple context,
the full force of the general rule obliging the Crown to appeal is avoided in an
entrapment situation because of the nature of the proceedings and the underpinnings
of the"acquittal" entered in such situations. The Crown's position, after an appeal by
the accused in an entrapment situation, is closely analogous to that in a Kienapple
context: thereis nothing meaningful for the Crown to appeal. If the Crown's appeal
issuccessful and the entrapment arguments of the accused are unsuccessful on appeal,
the stay will be set aside and the convictions will stand. Asin aKienapple situation,
the"acquittal” failsto remain relevant after the entrapment issueis dispensed with and
an accused cannot ignore that necessary result. Requiring the Crown to appeal the
"acquittal” inorder toformalizethisnecessary consequenceisameaninglessformality
easily dispensed with in aKienapple situation. The same result should also obtainin

an entrapment situation.

Per McLachlinJ. (dissenting): Determination of entrapment must involve
a balancing between the individual interest in being left alone and the state's interest

intherepression of crime. Only where considerations such asfairness, justice and the
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need for protection from crimetip the balancein favour of the state will police conduct

which offends the individual interests at stake be acceptable.

The significance of the individual interest at stake here must not be
underestimated and the adverse effect that policeinvestigatory techniques can haveon
thisinterest should not be overlooked. Limits must be placed on the state's ability to
intrude into the daily lives of its citizens. A further risk inherent in overbroad
undercover operations is that of discriminatory police work, where people are
interfered with not because of reasonable suspicion but because of the colour of their

skin or the quality of their clothing and their age.

The test for entrapment must permit the measuring of relative harms. In
determining whether there was a bona fide inquiry, the court must consider not only
the motive of the police and whether there is crimein the general area, but also other
factors relevant to the balancing process, such as the likelihood of crime at the
particular location targeted, the seriousness of the crime in question, the number of
legitimate activities and persons who might be affected, and the availability of other
lessintrusiveinvestigative techniques. The questioniswhether theinterception at the
particular location was reasonabl e having regard to the conflicting interests of private
citizens in being left alone from state interference and of the state in suppressing
crime. If the answer to this question is yes, then the inquiry is bona fide. This test

offers sufficient guidance to the police.

That crime may be said to occur generally within a given area does not

suffice to establish a bona fide inquiry, given proper police motives. Other factors
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must be considered. Thefirstisthelikelihood of crimein the particul ar areatargeted.
Thefact that trafficking occurred at different locationsin the six-block areaof themall
does not establish that trafficking was likely to occur at the time and place where the
appellant was intercepted. The second relates to the possibility that this undercover
operation would interfere with the legitimate activities of law-abiding citizens. This
factor, while not in itself conclusive, weighed against the right of undercover police
to intercede at will. On the other side of the balance must be weighed the seriousness
of the criminal activity which the police have targeted. The offence herein question,
while not to be condoned, could not be considered as one of the most serious and

alternative investigatory techniques were available to detect it.

The individual interest in being left alone and free to pursue one's daily

business without being confronted by undercover police operatives vastly outweighs

the state interest in the repression of crime. The police officer here, therefore, was not

acting pursuant to a bona fide inquiry.
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/ILamer C.J.//

The judgment of Lamer C.J. and Wilson, La Forest, Sopinka, Gonthier,

Cory and Stevenson JJ. was delivered by

LAMER C.J. -- This case involves a consideration of the defence of
entrapment as set out by this Court in R. v. Mack, [1988] 2 S.C.R. 903. In particular,
this Court is asked whether the accused was subjected to random virtue-testing by an
undercover police officer in the city of Vancouver. This case also raises the question
of whether this Court, at the request of the Crown, has jurisdiction to modify the
decision of acourt of appeal which hasallowed an appeal by the Crown fromajudicial

stay of proceedings entered at trial.

Facts

On January 12, 1989, the appellant sold one gram of hashish to an

undercover police officer near the Granville Mall area of Vancouver. The parties do

not dispute the facts surrounding the sale, which are as follows.
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The undercover officer was involved in a "buy-and-bust" operation
conducted by the Vancouver Police Department. In a buy-and-bust operation,
undercover police officers attempt to buy illicit drugs from individuals who appear,
in the opinion of the officers, to be inclined to sell such drugs. If an officer is

successful, the individual isimmediately arrested for trafficking.

This particular operation was undertaken by the Department with respect
to the Granville Mall areain the city of Vancouver, which covers a six-block section
of Granville Street. On the day of the arrest, the undercover officer approached the
accused, Philip Barnes, and hisfriend, asthey were walking towards Granville Street.
Theofficer testified at trial that she approached the accused and hisfriend because she
had "a hunch, afeeling that they'd -- possibly might be in possession”. She believed
that he and his friend fit the description of persons who possibly had drugs in their
possession and who would be willing to sell to her: "I had a feeling. They fit my
general criteria. | look for males hanging around, dressed scruffy and in jeans,
wearing a jean jacket or leather jacket, runners or black boots, that tend to look at
people a lot." The officer indicated that there was nothing else that aroused her

suspicions.

The officer approached the accused and asked him if he had any "weed".
He said "no", but his friend repeated to him: " She wants some weed." The accused
again responded negatively. The officer persisted and the accused then agreed to sell
a small amount of cannabis resin to the officer for $15. Shortly afterwards, the
accused was arrested by another officer and small amounts of cannabis resin and

marijuana were seized from his person.
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The accused was tried in the County Court of Vancouver before L eggatt
Co. Ct. J,, and was found guilty of trafficking in cannabis resin, of the included
offence of possession of cannabis resin for the purpose of trafficking, and of
possession of marijuana. Theaccused conceded that hesoldillicit drugsto the officer,
but argued that ajudicial stay for entrapment should be directed. He claimed that he
had no intention of selling drugs on the day in question, but felt sorry for the
undercover officer; he agreed to sell only because he believed that his friend wanted
to meet awoman and that this was away of gaining an introduction. Thetrial judge
held that the police officer had engaged in "random virtue testing”, which was
unacceptable according to the judgment of this Court in Mack, supra, and therefore

ordered ajudicial stay of the proceedings.

The British Columbia Court of Appeal allowed the Crown's appeal and

ordered anew tridl.

Judgments Below

County Court of Vancouver (Leggatt Co. Ct. J.)

On the basis of the judgment of this Court in R. v. Mack, supra, Leggatt
Co. Ct. J. of the County Court of Vancouver held that the undercover officer had
engaged in "random virtue testing” and therefore directed the entry of ajudicial stay

on the charges.
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The trial judge based his decision on two principal conclusions. First, he
believed that the police investigation failed to target a sufficiently specific physical
area where it was suspected that crimes would be committed. The accused was
approached some distance from the specific area where drug trafficking was taking
place most frequently. Secondly, he found as a question of fact that the police officer
did not have a reasonable suspicion that the accused was likely to traffic in illicit

drugs. The trial judge stated:

The Granville Mall, which is known as an area of considerable drug
activity, isaso known in Vancouver as Theatre Row. | have described it
as being in the centre of Vancouver, and it contains a broad cross-section
of commercial activity, alot of it oriented to the entertainment industry.
Many movie theatres are contained in the mall area.

When one examines the criteria used by this undercover officer asto
who to approach to try to induce a drug transaction, she is describing a
very high percentage of young citizens who are there for perfectly
legitimate reasons. No conduct was observed on the part of the [accused]
or his companion prior to the drug purchase which would provide a
reasonabl e suspicion that they were already engaged in criminal activity.
The specific area of the purchase was a distance from the area described
by the staff sergeant as the most heavily frequented area for drug
traffickers, which was the sky train Granville Street entrance area. There
was no evidence that the [accused] or his companion were observed
engaging in conduct which would lead to any suspicion.

Leggatt Co. Ct. J. did not believe it was necessary to inquire as to mala
fides on the part of the officer, since he found that she had engaged in random virtue

testing:

Now, | make no finding of malafides, but it is not reasonable on the
facts at bar to suspect that each person who matches the general criteria
provided by the undercover officer for her targets is engaged in drug
trafficking. Inmy view, giventhisvery general criteria, giventhefact that
the individual was not at the immediate centre of drug trafficking, and
given the fact there was no prior observation of conduct which leadsto a
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reasonable inference of guilt, | am of the view that this particular
undercover officer was conducting a random virtue test as described by
Mr. Justice Lamer, and clearly on the authorities this is not acceptable.

British Columbia Court of Appeal (Hinkson J.A. for the Court)
(1990), 54 C.C.C. (3d) 368

The Court of Appeal overturned the judgment of the County Court,
deciding the question of law that the facts did not give rise to a reasonable inference

of entrapment.

Hinkson J.A. rejected the accused's contention that the police department
was required to limit its investigation to "specific targeted areas of the mall" where
drug-related crimeswere most likely to be committed. Thepolicewereentitled, inhis
opinion, to carry out an investigation that focused on the whole of the Granville Mall.

He stated at pp. 372-73:

In my opinion, the decision in Mack does not support that contention.
The evidence at trial disclosed that sales of narcotics took place up and
downthemall andit wasfor that reason that the undercover officer walked
up and down the mall approaching persons and providing an opportunity
to sell illicit drugs to her.

In reaching his conclusion that the undercover officer had entrapped
the accused into trafficking in cannabis resin, the trial judge rested his
decision upon the fact that the undercover agent did not have areasonable
suspicion that the accused was selling drugs. But he overlooked the fact
that the undercover officer was engaged in a bona fide investigation of
criminal activity involving the area of the Granville Mall and that shewas
entitled, therefore, to offer to the accused an opportunity to sell drugs to
her. In doing so, she was not engaged in random virtue-testing as
described by Lamer J. in Mack.

The Court accordingly ordered anew trial, at p. 373, to be held in order to

determine whether there had been entrapment under the second branch of the test in

1991 CanLll 84 (SCC)



-15-

Mack, namely, "to consider whether or not the conduct of the undercover agent went

beyond providing an opportunity and induced the commission of the offence.”

Analysis

Did the police officer engage in random virtue-testing?

Toresolvethisappeal, this Court must consider whether the conduct of the
undercover police officer was acceptable in light of the guidelines set out in Mack,
supra. In Mack, | attempted to define the circumstances in which police conduct in
the course of investigating and uncovering criminal activity ceases to be acceptable
and, instead, amounts to the unacceptabl e entrapment of individuals. The defence of
entrapment is based on the notion that limits should be imposed on the ability of the
police to participate in the commission of an offence. Asageneral rule, it isexpected
in our society that the police will direct their attention towards uncovering criminal

activity that occurs without their involvement.

As| summarized in Mack, at pp. 964-65, there are two principal branches

of the test for entrapment. The defence is available when:

(a) the authorities provide a person with an opportunity to commit an
offencewithout acting on areasonabl e suspicion that thispersonisalready
engaged in criminal activity or pursuant to a bona fide inquiry;

(b) athough having such areasonable suspicion or acting in the course of
abona fide inquiry, they go beyond providing an opportunity and induce
the commission of an offence.
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The absence of a reasonable suspicion or a bona fide inquiry is
significant in assessing the police conduct because of the risk that the
police will attract people who would not otherwise have any involvement
in acrime and becauseit is not a proper use of the police power to simply
go out and test the virtue of people on arandom basis.

It is apparent that the police officer involved in this case did not have a
"reasonabl e suspicion” that the accused was already engaged in unlawful drug-related
activity. The factorsthat drew the officer's attention to this particular accused -- his
manner of dress, the length of hishair -- werenot sufficient to giveriseto areasonable
suspicion that criminal acts were being committed. Furthermore, the subjectiveness
of the officer's decision to approach the accused, based on a "hunch" or "feeling"
rather than extrinsic evidence, al so indicatesthat the accused did not, asan individual,

arouse a reasonabl e suspicion.

Consequently, the police conduct in this case will amount to entrapment
unlessthe officer presented the accused with the opportunity to sell drugsin the course

of a bona fide inquiry. In my opinion, the police officer involved in this case was

engaged in such abona fide investigation. First, there is no question that the officer's
conduct was motivated by the genuine purpose of investigating and repressing criminal
activity. Thepolicedepartment had reasonable groundsfor believing that drug-rel ated
crimes were occurring throughout the Granville Mall area. The accused was not,
therefore, approached for questionable motives unrelated to the investigation and

repression of crime.

Secondly, the policedepartment directed itsinvestigation at asuitablearea

within the city of Vancouver. As| noted in Mack, supra, the police may present the
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opportunity to commit aparticular crimeto personswho are associated with alocation
where it is reasonably suspected that criminal activity istaking place. | stated, at p.
956:

Of course, in certain situations the police may not know the identity
of specific individuals, but they do know certain other facts, such as a
particular location or area where it is reasonably suspected that certain
criminal activity is occurring. In those cases it is clearly permissible to
provide opportunities to people associated with the location under
suspicion, even if these people are not themselves under suspicion.

The police department in this case focused its investigation on an area of Vancouver,
a section of Granville Street covering approximately six city blocks, where it was
reasonably suspected that drug-related crimes were occurring. In my opinion, they
would not have been able to deal with the problem effectively had they restricted the
investigation to a smaller area. Although there were particular areas within the
Granville Mall wheredrug trafficking was especially serious, it istruethat trafficking
occurred at locations scattered generally throughout the Mall. It is aso true that
traffickers did not operate in asingle place. It would be unrealistic for the police to
focus their investigation on one specific part of the Mall given the tendency of
traffickers to modify their techniques in response to police investigations. The trial
judge admitted that the Mall was "known as an area of considerable drug activity".
Similarly, the Court of Appeal found support in the evidence given at trial by Staff
Sergeant Davies of the Vancouver City Police. In discussing the police department's

activitiesin 1988, Staff Sergeant Daviesindicated, at p. 370, that:

(a) Of the 2,294 persons charged with drug offences, approximately 22%
were from incidents in the Granville Mall areg;
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(b) 506 arrests were made on the mall resulting in 659 charges -- 289 for
trafficking, 199 for possession for the purpose of trafficking;

(c) 315 arrests were made in "buy and bust" operations resulting in 475
charges.

The Court of Appeal concluded, at p. 372:

The evidence at trial disclosed that sales of narcotics took place up and
downthemall and it wasfor that reason that the undercover officer walked
up and down the mall approaching persons and providing an opportunity
to sell illicit drugs to her.

It is, therefore, my opinion that the police department was engaged, in

these circumstances, in a bona fide inquiry.

| note that in many cases, the size of the areaitself may indicate that the
investigation is not bona fide. Thiswill be so particularly when there are grounds for
believing that the criminal activity beinginvestigated isconcentratedin part of alarger
areatargeted by the police. Inthis case, however, for the reasons discussed above, it
was reasonable for the Vancouver Police Department to focus itsinvestigation on the

Granville Mall.

The accused argues that although the undercover officer wasinvolved in
a bona fide inquiry, she nevertheless engaged in random virtue-testing since she
approached the accused without a reasonable suspicion that he was likely to commit
adrug-related offence. She approached the accused simply because he was walking

near Granville Street.
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In my respectful opinion, thisargument is based on a misinterpretation of
Mack. | recognize that some of my language in Mack might be responsible for this

misinterpretation. In particular, as noted above, | stated, at p. 956:

In those cases [where there is a particular location where it is reasonably
suspected that certain crimes are taking place] it is clearly permissible to
provide opportunities to people associated with the location under
suspicion, even if these people are not themselves under suspicion. This
latter situation, however, isonly justified if the police acted in the course
of abona fide investigation and are not engaged in random virtue-testing.

This statement should not be taken to mean that the police may not
approach people on arandom basis, in order to present the opportunity to commit an
offence, in the course of abona fide investigation. The basic rule articulated in Mack
isthat the police may only present the opportunity to commit aparticular crime to an
individual who arouses a suspicion that he or she is already engaged in the particular
criminal activity. An exception to this rule arises when the police undertake a bona
fide investigation directed at an area where it is reasonably suspected that criminal
activity is occurring. When such alocation is defined with sufficient precision, the
police may present any person associated with the areawith the opportunity to commit
the particular offence. Such randomnessis permissiblewithin the scope of abonafide

inquiry.

Random virtue-testing, conversely, only arises when a police officer

presents a person with the opportunity to commit an offence without a reasonable

suspicion that:

(a) the personisalready engaged in the particular criminal activity, or
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(b) the physical location with which the person is associated is a place
where the particular criminal activity is likely occurring.

In this case, the accused was approached by the officer when he was
walking near the Granville Mall. The notion of being "associated" with a particular
area for these purposes does not require more than being present in the area. Asa
result, the accused was associated with a location where it was reasonably believed
that drug-related crimes were occurring. The officer's conduct was therefore justified

under the first branch of the test for entrapment set out in Mack.

For these reasons, it is my opinion that the officer did not engage in
random virtue-testing in this case. | would, therefore, dismiss the appeal and uphold

the decision of the Court of Appeal ordering anew trial.

Doesthis Court have jurisdiction, as a result of the finding that the police officer did
not engage in random virtue-testing, to enter convictions with respect to the three
charges?

As noted above, the accused was found guilty at trial of trafficking in
cannabisresin, of theincluded offence of possession of cannabisresin for the purpose
of trafficking, and of possession of marijuana. Thetrial judge entered ajudicial stay
with respect to the three of fences on the grounds that the accused was entrapped. The
Crown appealed to the Court of Appeal, arguing that the Court should overturn the
trial judge's decision and enter convictions with respect to the three charges. The
Court of Appeal allowed the Crown's appeal, but ordered a new trial to determine
whether there had been entrapment pursuant to the second branch of the Mack test.

Entrapment occurs under the second branch if the police go beyond providing the
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opportunity for a person to commit an offence and induce the commission of the

offence.

The Crown now submits that this Court, having found that there was no
entrapment under the first branch of the Mack test, should enter convictions with
respect to the three offences. This submission turns on the assumption that it cannot
be reasonably inferred from the evidence adduced at trial that the police officer
induced the commission of the offence. The accused submits that this Court should
not accede to the Crown'srequest, since the Crown did not cross-appeal the portion of

the Court of Appeal's order directing that a new trial be held.

In my opinion, this Court does not have jurisdiction to vary the Court of
Appeal's order at the request of the Crown, in the absence of an appeal by the Crown.
The Crown had no ability to appeal, by right or by leave, the decision of the Court of
Appeal to thisCourt. Section 693(1) of the Criminal Code, R.S.C., 1985, c. C-46, sets

out the situations when the Crown may appeal to this Court:

693. (1) Where ajudgment of acourt of appeal setsaside aconviction
pursuant to an appeal taken under section 675 or dismissesan appeal taken
pursuant to paragraph 676(1)(a), (b) or (c) or subsection 676(3), the
Attorney General may appeal to the Supreme Court of Canada

(a) on any question of law on which a judge of the court of appeal
dissents; or

(b) on any question of law, if leave to appeal is granted by the
Supreme Court of Canada.

The Court of Appeal in this case allowed an appeal by the Crown from ajudicial stay
of proceedingsordered at trial. Asnoted by thisCourtinR. v. Jewitt, [1985] 2 S.C.R.
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128, at p. 148, a stay of proceedings is, for all practical purposes, "tantamount to a
judgment or verdict of acquittal”. Asaresult, the Crown, under s. 693(1), neither had
aright to appeal nor to apply for leave to appeal the Court of Appeal’'sdecision to this
Court. Furthermore, the Crown was unable to apply for leave to appeal under the

Supreme Court Act, R.S.C., 1985, c. S-26, by virtue of s. 40(3) of the Act.

The Crown submitsthat the decision by the accused to appeal to this Court
invokes the application of s. 695(1) of the Criminal Code. Section 695(1) provides as

follows:

695. (1) The Supreme Court of Canada may, on an appeal under this
Part, make any order that the court of appeal might have made and may
make any rule or order that is necessary to give effect to its judgment.

The Crown arguesthat sincethe Court of Appeal had jurisdiction under s. 686(4)(b)(ii)
to enter convictions with respect to the three charges, s. 695(1) gives this Court
jurisdiction to do the same. With respect, | disagree with the Crown's contention.
Section 695(1) does not allow this Court to make, in all circumstances, adecision that
we believe the Court of Appeal could have and should have made. As was held in
Guillemette v. The Queen, [1986] 1 S.C.R. 356, this Court has jurisdiction under s.
695(1) to modify an order at the request of the Crown when there is an appeal by the

Crown asking us to do so. | stated in Guillemette, at p. 364:

Where thereis no appeal by the Crown asking us to do so, this Court
cannot, in place of the Court of Appeal, make the order which we might
feel it should have made ....
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When there is no appeal by the Crown, an accused cannot leave this Court with less

than what he gained from the court of appeal.

In the absence of an appeal by the Crown, this Court hasno jurisdiction to
allow the Crown's request that the order below be modified. To hold otherwise would
allow the Crown to appeal to this Court where such an opportunity has not been
provided by the Criminal Code or the Supreme Court Act. The Crownisnot given by
statute the ability to appeal to this Court a decision which allowed its appeal from an
acquittal or judicial stay of proceedings, but which gave the Crown |essthan what had
been requested. As aresult, there is no statutory provision which would allow the
Crown to appeal from the Court of Appeal's judgment. Absent a statutory right of

appeal, there is no right of appeal.

Disposition

For the reasons given above, | would dismiss the accused's appeal and

uphold the decision of the Court of Appeal ordering a new trial.

/IL'Heureux-Dubé J.//

The following are the reasons delivered by

L'HEUREUX-DUBE J. (dissenting in part) -- | have had the benefit of the

reasons of the Chief Justice but am nevertheless compelled to reach a different

conclusion concerning the jurisdiction of this Court to enter convictionsregarding the
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three charges stayed by the trial judge. As the Chief Justice's resolution of the
entrapment issue commendsitself to me, | will only addressthe second issueraised by

this case, the jurisdiction issue.

Proceedings

As the Chief Justice has set out the facts and summarized the judgments
of the courts below, it is not necessary to refer to them at length. For ease of

reference, however, | will set out a brief summary of the proceedingsin this case.

Attrial, theaccused wascharged with: (1) traffickingin cannabisresin, (2)
possession of cannabis resin for the purpose of trafficking, and (3) possession of
marijuana. He was found guilty of counts (1) and (3) and of the included offence of
possession regarding the second count. Theissue at trial, then, was whether or not a
stay should be directed, on the ground that the accused had been entrapped. Thetrial
judge held that Barnes had indeed been entrapped and directed the entry of a stay on

the three counts.

The Crown appealed. The Court of Appeal allowed theappeal, concluding
that entrapment did not lie on the facts of the case, and, in spite of vigorous contrary
arguments by the Crown, ordered anew trial on theissue of whether the "defence" of
entrapment, on the second branch of thetest set outin R. v. Mack, [1988] 2 S.C.R. 903,

could be made out on the facts.
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Barnes appealed to this Court, "as of right" that is, under the statutory
direction of s. 691(2)(a) of the Criminal Code, R.S.C., 1985, c. C-46. Asthe Chief
Justice states, at p. 000, "[t]he Crown had no ability to appeal, by right or by leave, the
decision of the Court of Appeal to this Court.” Thus, there is no Crown appeal as

such arising for consideration in this case.

Analysis

At the outset, we must be clear that the appeal presently before this Court
was instituted by Barnes, the accused. Heisappealing from the judgment of the Court
of Appeal alowing the Crown's appeal of the stay and ordering a new trial. The
Crown did not appeal the order for anew trial to this Court since the Criminal Code
does not provide for such an appeal by the Crown. Given that, in my respectful
opinion, the accused's appeal to this Court must fail on the issue of entrapment, the
remaining question is whether the order for anew trial by the Court of Appeal can be

set aside, and convictions entered, absent an appeal by the Crown.

The General Rule Regarding Appellate Jurisdiction

Asthe Chief Justicerightly points out, the general ruleisthat an appellate
court cannot disturb a verdict of acquittal or, in any other respect, modify an order
such asthe one made here directing anew trial, absent an appeal by the Crown asking
it to do so. Appellatejurisdiction is conferred entirely by statute. This general rule
regarding appellate court jurisdiction has been affirmed in a number of recent cases

from this Court. Thereasons for such arule are obvious -- in most circumstances, to
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proceed otherwise would expose the accused to unfairness and prejudice, due to the
lack of notice regarding the scope of the appellate proceedings and the lack of prior

warning as to the degree to which the accused has been placed in jeopardy.

In Rickard v. The Queen, [1970] S.C.R. 1022, Ritchie J., for the mgjority,
held that whether or not the Crown can in fact appeal in the circumstances of a
particular caseisirrelevant, but rather, the "controlling factor" is merely whether the

Crown has appealed the acquittal or order.

Lamer J. (ashethen was), reiterated the general rulein Guillemettev. The

Queen, [1986] 1 S.C.R. 356, when, speaking for the Court, he stated at p. 361:

In ordering a new trial on the original charge of second-degree
murder, the Court of Appeal in the same breath set aside the acquittal
implicitly made by the jury on that charge. Where there has been no
appea by the Crown, to allow this result, which only the Crown was
entitled to seek, constitutes an error of law.

Seeaso R. v. Provo, [1989] 2 S.C.R. 3, at p. 21.

That this is a rule of general application is beyond dispute. There are
situations, however, in which the laudable rationales underlying this rule are
inoperative and, as such, these situations are treated differently in terms of the
application of the general rule. One such situation, already recognized by this Court,
deal swith circumstanceswherethe rule against multiple convictions, or the Kienapple

principle, is triggered.
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The Rule Against Multiple Convictions

Before considering the so-called Kienapple exception to the general rule
regarding appellate court jurisdiction, it may be helpful to briefly recall the nature of
the Kienapple principle itself. The doctrine of res judicata, which has evolved
alongside other doctrines designed to prevent unfairness to the accused, has a long
history inthecriminal law. These doctrines prohibit thetrying of an accused twicefor
the same offence. The decision of this Court in Kienapple v. The Queen, [1975] 1
S.C.R. 729, extended the traditional formulation of res judicata to cover situations
where an accused is charged with offences having a close factual and legal
relationship. Simply stated, the rule against multiple convictions, or the Kienapple
principle, "proposes that an individual should not be subjected to more than one
conviction arising out of the same "cause or matter" or the same "delict", consisting
of asingle criminal act committed in circumstances where the offences alleged are
comprised of the same or substantially the same facts and elements’, (see Jordan,
"Application and Limitationsof the Rule Prohibiting Multiple Convictions: Kienapple

V. The Queen to R. v. Prince" (1985), 14 Man. L.J. 341).

AsLaskin J. (ashethen was), for the majority, in Kienapplev. The Queen,
supra, pointed out, the rule formulated in that case is a logical application of res
judicata. Henoted that other concepts such asautrefoi s convict and i ssue estoppel are,
as they have been traditionally construed, inappropriate in dealing with the cases
envisaged by the rule against multiple convictions. Laskin J. framed the relevant

inquiry in these terms, at p. 750:
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. .. whether the same cause or matter (rather than the same offence) is
comprehended by two or more offences.

InR.v. Prince, [1986] 2 S.C.R. 480, at p. 486, this Court comprehensively
reexamined the "nature and scope of the principle of res judicata articulated for the
majority by LaskinJ." Whiletheruleitself remained intact, Chief Justice Dickson, for
the Court, set out at length the nature of the questions to be asked in a determination
of the application of the rule. The focus of an inquiry into the proper application of
the rule must be guided by discussions going to the factual and legal nexus between

the offences.

In order to give practical effect to theruleagainst multipleconvictions, the
courts in this country have devised a procedure wherein a judicial stay of the
convictions is entered in order to avoid contravention of the rule. This will be
discussed in more depth bel ow, along with the effect this procedure has on the general
rule regarding appellate jurisdiction. What is more at issue here is the effect of such
aprocedure as regards appel late jurisdiction. Parliament has not chosen to provide a
rule accommodating this situation, so we have to turn to the methods devised by the

courts to meet the problems created by this rule.

The Procedure Implementing the Rule Against Multiple Convictions and its Effect on
the General Rule Regarding Appellate Jurisdiction

Dueto the operation of the rule against multiple convictions, an exception
to the general rule regarding Crown appeals and appellate jurisdiction has been

formulated. Thisexception wasfirstimplicitly recognizedinR. v. Terlecki (1983), 4
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C.C.C. (3d) 522 (Alta. C.A.), aff'd [1985] 2 S.C.R. 483, and then later, explicitly, in
Provo, supra. This exception was recognized in order to "accommodate the special
relationship between offences which arise out of the same delict and are subject to
special treatment under theruleagainst multiple convictions." (SeeR. v. Provo, supra,

at p. 21).

In Terlecki, supra, the Alberta Court of Appeal set out the procedureto be
followed in a Kienapple situation. They also noted that, in the context of the rule
against multiple convictions, an exception should be made regarding the necessity of
a Crown appeal from the stayed charges, or "acquittals’. According to the Alberta
Court of Appeal, guilt or innocence regarding the various charges giving rise to the
Kienapple principle should be determined at the outset. If the accused isfound guilty
of the charges, a conditional stay is entered on the less serious charge, in order to
avoid running afoul of the principle. If the accused successfully appeals the

conviction, the appellate court is able, absent an appeal by the Crown, to remit the

matter back to thetrial judge for the entry of aconviction on the charge conditionally
stayed but upon which the trial judge has previously determined guilt. In upholding
the judgment of the Court of Appeal, this Court generally approved of the procedure

set out by the Alberta Court of Appeal.

In Provo, supra, Justice Wilson, for the Court, discussed the practical and
policy reasons for the use of a conditional stay in these circumstances but also
explicitly approved of the "Kienapple exception” to the general rule respecting
appellate court jurisdiction due, as set out previously, to the nature of the relationship

between the offences in such a situation.
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Where the rule against multiple convictionsis operative, the general rule
isinapplicable. The"acquittal" on one or more of the chargesisnot an acquittal inthe
sense that the accused has not been found guilty, i.e., "that the state had not met its
burden of proving the elements of the offence” -- see Provo, supra, at p. 17 -- but only
in the sense that there exists an overriding rationale, discussed above, for staying the
charges. The general rule has little meaning in a situation where the Kienapple
principle applies, as the accused must be taken to be cognizant of the fact that the
continued effect of the "acquittal”, is lifted and the conviction reinstated should the
Crown'sappeal of the stay, by appealing the application of theruleitself, be successful
or should the accused successfully appeal one of the convictions. An"acquittal”, that
the general rule would require the Crown to appeal, is contingent upon the Crown's
successful appeal of the stay or upon the successful appeal by the accused of the
conviction. Upon a successful appeal of the stay or conviction, understandably, the
"acquittal" is no longer meaningful or effective, as the reason for its existence in the
first place, the Kienapple principle, isgone. Thereisreally, nothing of substance for
the Crown to appeal. In these circumstances arguments about prejudice and fairness

to the accused have little merit.

How doesan entrapment situation, asinthecase here, relateto aKienapple
situation? Before answering this question | will examine the nature and scope of an
entrapment inquiry and determine whether, in the present instance, either of the two
branches of an entrapment inquiry have been satisfied. Further, was the Court of

Appeal justified in ordering a new trial on the second branch of the inquiry?

Entrapment
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Though this Court's first notable examination of entrapment took placein
Amato v. The Queen, [1982] 2 S.C.R. 418, the leading authority is Mack, supra,
wherein Lamer J. (as he then was), for a unanimous Court, articulated the rationales
for and the parameters of what is now known as the "defence" of entrapment. It is
within this discussion that he sets out the two branches of an entrapment inquiry, at p.

959:

There is, therefore, entrapment when: (@) the authorities provide an
opportunity to personsto commit an offence without reasonabl e suspicion
or acting malafides, . . . or, (b) having areasonable suspicion or acting in
the course of abona fideinquiry, they go beyond providing an opportunity
and induce the commission of an offence.

Asl| stated earlier, | agree fully with the Chief Justice's disposition of the
entrapment issue in the present case. Before going to the issue of jurisdiction,
however, | will briefly discuss the second arm of the entrapment inquiry sinceitis at

the heart of the Court of Appeal’s order for anew trial.

In Mack, supra, what constitutes"inducing" the commission of an offence,
is distinguished from the permissible provision of a mere opportunity, and, thus,
defines what will constitute entrapment on the second arm of the test. The central
guestion in thisform of entrapment is "have the police gone further than providing an
opportunity and instead employed tactics designed to induce someone into the
commission of an offence?' (see p. 959.) In considering this question, Lamer J.
cautions that it must be answered in light of "the average person in the position of the
accused" and sets out anon-exhaustive list of factorsthat will assist in formulating the

answer. Thislistincludes, among others, such factors as the persistence of the police,
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whether rewards, deceit or exploitation are employed, disproportionate involvement
of the police as compared to the accused and the existence of threats, veiled or

otherwise.

Prior to applying this test, it should be noted that the trial judge, in the
present case, did pursue the "preferable and safe course of making findings on all the
counts charged" (Provo, supra, at p. 17). That there was no realistic debate about the
guilt of the accused is apparent from the record and from the fact that the accused
raised no "defence" other than one of entrapment. As regards entrapment, the trial
judge did not need to determine whether entrapment on the second branch of the test,
as set out in Mack, supra, was satisfied here, since he found entrapment based on the
first branch of thetest. Hedid, however, clearly set out that portion of the transaction

relevant to this question in the following extract of his reasons:

The female undercover officer was part of a buy-and-bust operation
conducted by the Vancouver Police Department. She saw the Accused at
the northwest corner of Georgia and Granville, waiting for the light to
change. . . . The undercover officer approached the Defendant and asked,
"Got any weed?' He answered no. His partner then said to him, "She
wants some weed." The Defendant then looked over the undercover
officer and again said no. Shethen said, "Come on, what have you got?"
He said, "Hash. It's gold." She said, "How much?' He said, "15."
"Okay." The three went into a doorway. He pulled out a small package
and took asmall portion fromit. She gave him a marked $20 bill, got $4
in change, and left. That is pretty well the extent of the transaction.
[Emphasis added.]

| fully agree with the Crown'’s description of this transaction as being of
the "briefest duration” and as "providing the barest of opportunities to an individual
to engage in criminal activity". It isobvious, from adiscussion of the relevant legal

principles applicable to entrapment going to the second branch of the test, and the
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findings of fact made by the trial judge, that there is no "live" issue regarding the
second branch of the entrapment test. While, admittedly, certainissues, such asissues
of guilt or innocence, are fraught with difficult determinations going to the state of
mind of an accused and, thus, are best |eft to thetrial judge, thisisclearly not the case
here. Once this Court rejected the arguments of the accused going to the first branch
of theentrapment inquiry, itispainfully clear that there wasno point to the entrapment
arguments of the accused. In fact, the primary, if not the sole, thrust of the accused's
defence, evidenced through the proceedings at trial, was that the police had engaged

in random virtue-testing not that the accused had been induced to commit a crime.

Everything | have said above makes clear why the defence proceeded in
the manner it did. It appears, from the record and from the manner in which the
accused conducted his defence, that, should the accused's appeal be dismissed, there
was no expectation of successon any further ground or argument going to entrapment.
In this light, it is as unreal to entertain arguments of prejudice to the accused in
entering convictions asit isto order anew trial in such circumstances. Considering
the entire set of circumstancesin this case, the lack of adjudication by the trial judge
regarding the second branch of the entrapment test can neither prevent the entering of
a conviction nor justify the order for a new trial on that issue. Accordingly, | am
respectfully of the view that the Court of Appeal erred in ordering anew trial on this

second branch of the test of entrapment in the circumstances of this case.

My conclusions in this regard are supported by this Court's unanimous
decision in R. v. Cassidy, [1989] 2 S.C.R. 345, wherein this Court considered the

nature of the Court of Appeal's ability, under s. 613(4)(b)(ii) of the Criminal Code,
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R.S.C. 1970, c. C-34, (now s. 686(4)(b)(ii)), to enter a conviction rather than order a
new trial. Lamer J. (as he then was), for the Court, set out within the context of the
argument advanced by the Crown, the circumstances within which a court of appeal

can properly exercise such a power, at p. 354-55:

The Crownrepliesthat the Court of Appeal may allow aCrown appeal
against an acquittal entered by a trial judge and substitute a verdict of
guilty where the Crown establishes that an error of law was committed at
trial, satisfiesthe Court of Appeal that, had there been aproper application
of the law, the verdict would not have been the same, and further
demonstrates that the accused should have been found guilty but for the
error of law. In this respect, the principle that has been established at
common law isthat all thefindings necessary to support averdict of guilty
must have been made, either explicitly or implicitly, or not be in issue.
[Emphasisin original.]

It is clear that these prerequisites have been satisfied in the instant case.
Given that conclusion, the question remains whether this Court, in overturning the
judgment of the Court of Appeal on this issue, can direct the entry of convictions,

absent an appeal by the Crown from the order of the Court of Appeal.

Stuations Logically Falling Within the Scope of the Kienapple Exception

Asl have stated at the outset, the general rule regarding the jurisdiction of
appellate courts is based on compelling rationales, largely, the potential prejudice
occasioned an accused, absent an appeal by the Crown. However, as the Kienapple
exception demonstrates, this general rule does have legitimate exceptions that fall
outside of the concerns protected by it. Inmy view, the present case offersconvincing
reasons for treating it in the same fashion as one would a situation falling more

squarely within this previously articulated exception. While I will attempt to clarify
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how thisis so, | would first like to make it plain that | do not wish to lay waste to the
general rule. Asl hopeto show, situations of asimilar nature, illustrated by this case,
warrant similar treatment. An examination of the factorsin the present case that |ead
me to this result, however, also make it plain that the result here will not lead to any

significant number of inclusionsin the "exceptional” category.

To begin with, the procedure in a Kienapple situation is similar in many
respects to that in an entrapment situation. In both, a preliminary determination of
guilt regarding the charge or chargesis made. Subsequent to this determination, the
trial judge must consider whether astay should be entered for reason of entrapment or
dueto theruleagainst multiple convictions. If astay isordered, the stayed chargesare
treated as "acquittals' for the purpose of an appeal: see R. v. Jewitt, [1985] 2 S.C.R.
128. Thesimilarity of the proceedingsin asituation of entrapment and the rule against
multiple convictions, and the policy considerations behind them are discussed by

Wilson J., for the Court, in Provo, supra, at pp. 17-18:

The accused who would be guilty of an offence except for the application
of therule against multiple convictionsisnot, in my view, deserving of an
acquittal in the true sense that the state had not met its burden of proving
the elements of the offence. If, asisthe case here, the trial court pursues
the preferable and safe course of making findings on all the counts
charged, it will be clear that all the elements of the offence have been
proved against the accused even if theregistering of aconvictionisbarred
for the policy reasons underlying the Kienapple principle. The policy
considerations here are anal ogous to those which apply when proceedings
against an accused are stayed because of entrapment. They are concerned
with the integrity and fairness of the administration of justice rather than
with the culpability of the accused . . .. Thetrial judge should determine
whether the accused is entitled to an acquittal before the independent
policies of either the rule against entrapment or the rule against multiple
convictionsis applied. [Emphasis added.]
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It can be seen that, like the situation in a Kienapple context, the full force
of the general rule obliging the Crown to appeal, isavoided in an entrapment situation
due, as discussed above, to the nature of the proceedings and the underpinnings of the
"acquittal” entered in such situations. Further, the position in which the Crown finds
itself, after an appeal by the accused in an entrapment situation, is closely analogous
to that in aKienapple context. Thereis, in most instances, nothing meaningful for the
Crown to appeal. If the Crown's appeal is successful and the entrapment arguments
of the accused are unsuccessful on appeal, the stay will be "lifted" or set aside and the
convictions will stand. Asin a Kienapple situation, the "acquittal" fails to remain
relevant after the entrapment i ssueis dispensed with and an accused cannot ignorethat
necessary result. Requiring the Crown to appeal the "acquittal” in order to formalize
this necessary consequence is nothing more than ameaninglessformality, aformality
easily dispensed with in a Kienapple situation. The same result, in my view, should

also obtain in an entrapment situation, both either/or situations.

Conclusion

In summary, holding to the general rule in cases of this nature smacks of
formulaic justice. The analogy with Kienapple situations shows that similar
circumstances involving similar rationales justify similar conclusions. In my
respectful view, it is not possible in this particular case, to rely on the rationales
underlying the general rule to support the conclusion reached by the Chief Justice.
With the issue of the applicability of the general rule and prejudice to the accused
fairly dispensed with, what ismost compelling, in these circumstances, isto apply the

logic supporting the exception made in the Kienapple context. Since the entrapment
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issue, in the circumstances of this case, is no longer alive issue, there is no need to
order a new trial, given the findings of guilt of the trial judge on all three counts
charged. Consequently, the stay entered at trial should be set aside and convictions
should be entered, even absent an appeal from the Crown to this Court from the Court

of Appeal's order for anew trial on the second branch of the entrapment "defence”.

Disposition

| would dismiss the appellant's appeal but would quash the order of the
Court of Appeal for anew trial and remit the matter back to the trial judge for entry

of convictions on the three counts and imposition of sentence.

/IMcLachlin J.//

The following are the reasons delivered by

McLACHLIN J. (dissenting) -- This appeal raises the question of when
undercover police should be allowed to interfere with members of the public who are
not under suspicion. This Court laid out the basic principles governing undercover
intrusion into private activity in R. v. Mack, [1988] 2 S.C.R. 903. The present case
raises issues as to the ambit of the Mack test and its application. With the greatest
respect, | cannot agree with the application of the Mack test adopted in this case by the
Court of Appeal and endorsed by my colleague, Chief Justice Lamer. To accept this
application would, in my considered opinion, represent endorsing a measure of state

intrusion into the private affairs of citizens greater than any heretofore sanctioned by
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this Court under the Canadian Charter of Rights and Freedoms and out of step with
the philosophy and principleswhich guided the decisions of thisCourtin R. v. Dyment,
[1988] 2 S.C.R. 417; R.v. Duarte, [1990] 1 S.C.R. 30; R.v. Kokesch, [1990] 3S.C.R.
3; and R. v. Wong, [1990] 3 S.C.R. 36.

| accept the test for unlawful entrapment provided in Mack. Entrapment

occurs where;

(a) the authorities provide a person with an opportunity to commit an
offencewithout acting on areasonabl e suspicion that thispersonisalready
engaged in criminal activity or pursuant to a bona fide inquiry;

(b) athough having such areasonable suspicion or acting in the course of

abona fide inquiry, they go beyond providing an opportunity and induce
the commission of an offence.

In this case we are concerned only with the latter aspect of the first branch
of the test. The undercover policewoman who approached the accused had no
reasonable suspicion that he was engaged in criminal activity. He was simply a not-
too-well dressed young person crossing astreet. This leaves only one basis on which

the police can justify their activity -- that they were engaged in a bona fide inquiry.

Lamer C.J. findsthat therewasabonafideinquiry inthiscase onthebasis
of two factors: (1) the officer's conduct was motivated by the genuine purpose of
investigating and repressing criminal activity; and (2) the police department directed
itsinvestigation at alocation whereit is reasonably suspected that criminal activity is
taking place. Hegoeson to say that, notwithstanding an apparently contrary statement

in Mack, the presence of abona fide inquiry eliminates any possibility of there being
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random virtue-testing. I, ontheother hand, takethe view that determining whether the
police were acting pursuant to abona fide inquiry requires consideration of morethan
thetwo factorsreferred to by Lamer C.J. More particularly, it involves consideration
of whether the state's interest in repressing criminal activity in the particular case
outweighs the interest which individuals have in being able to go about their daily
lives without courting the risk that they will be subjected to the clandestine
investigatory techniques of agents of the state. | base this view on the considerations

underlying the concept of unlawful entrapment, aswell asthe language used in Mack.

The reasoning in Mack recognizes that the law of entrapment is based on
abalance between conflicting interests. On the one hand lie the individual's interests
-- theinterest in being | eft alone, free from state intrusion, and theinterest in not being
induced by the state to commit an offence (Mack, at p. 941). On the other lies the
state's competing interest in protecting society from crime. Lamer J. (as he then was)

putsit thusin Mack, at pp. 941-42:

The competing social interest isin the repression of criminal activity.
Further, our dependance [sic] on the policeto actively protect usfrom the
immense social and personal cost of crime must be acknowledged. There
will be differing views asto the appropriate bal ance between the concepts
of fairness and justice and the need for protection from crime but it is my
opinion that it is universally recognized that some balance is absolutely
essential to our conception of civilized society. In deciding where the
balance liesin any given case it is necessary to recall the key elements of
our model of fairness and justice, as thisis the only manner in which we
can judge the legitimacy of a particular law enforcement technique.
[Emphasis added.]

Mack therefore standsfor the proposition that determination of entrapment

must involve a balancing between the individual interest in being left alone and the
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state'sinterest in the repression of crime. Only where considerations such asfairness,
justice and the need for protection from crimetip the balancein favour of the state will

police conduct which offends the individual interests at stake be acceptable.

The significance of the individual interest at stake here must not be
underestimated, nor should the adverse effect that police investigatory techniques can
have on thisinterest be overlooked. This Court hasfrequently emphasized that limits
must be placed on the state's ability to intrude into the daily lives of itscitizens. As
Justice LaForest stated in R. v. Dyment, supra, at pp. 427-28, in apassage adopted by
Justice Sopinka for the majority in R. v. Kokesch, supra, "The restraints imposed on
government to pry into the lives of the citizen go to the essence of ademocratic state”.
Furthermore, in R. v. Wong, supra, at p. 53, La Forest J.,, for the majority,

acknowledged that our society is one which "sets a premium on being left alone".

To paraphrase La Forest J. in Wong, supra, the notion is that individuals
should be free to go about their daily business -- to go shopping, to visit the theatre,
totravel to and fromwork, to name but three examples -- without courting therisk that
they will be subjected to the clandestine investigatory techniques of agentsof the state.
A further risk inherent in overbroad undercover operationsis that of discriminatory
police work, where people areinterfered with not because of reasonabl e suspicion but
because of the colour of their skin or, asin this case, the quality of their clothing and

their age.

It follows, fromthefact that the concept of unlawful entrapment represents

abalancing of conflicting interests, that the test for entrapment must likewise permit
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the measuring of relative harms. A test which does not permit weighing of the
infringement on individual freedom and privacy in determining whether entrapment
has occurred is to that extent deficient. As Lamer J. put it in the passage cited in

Mack, what must be determined "in any given case" is where the proper balance lies.

While comments of Lamer J. in Mack on what constitutes a bona fide
inquiry leave room for consideration of the individual interest in being left alone and
not being induced into crime, the application of Mack proposed by him in this case
permitslittle or no recognition of theinterest of theindividual inbeing left alone. All
that isrequired isthat the police act from aproper motive and that there be a suspicion
of criminal activity within a general geographic area targeted by the police. That
established, thereisno roomfor consideration of factorsvital to the balancing process,
for example, the size of the area, the number of innocent people going about | egitimate
activities who might be interfered with by the operation, and the seriousness of the

crime in question.

In advocating a more refined test for bona fide inquiry than does Lamer
C.J., | ammotivated by concern for the implications of the test he proposes. That test
would permit the police to extend their Granville Mall operation to all of Vancouver
if statistics could be found to suggest that drug offences were occurring throughout
Vancouver generally. The exampleisextreme. Yetitindicatesthe deficiency | see
in the test proposed by Lamer C.J. In my view, a more sensitive test than that
proposed by Lamer C.J. -- one which permits appreciation of all relevant factors --

isrequired.

1991 CanLll 84 (SCC)



-42 -

| conclude that determination that the police were operating in the course
of abona fide inquiry within the meaning of Mack requires the Court to consider not
only the motive of the police and whether there is crimein the general area, but also
other factors relevant to the balancing process, such as the likelihood of crime at the
particular location targeted, the seriousness of the crime in question, the number of
legitimate activities and persons who might be affected, and the availability of other
lessintrusive investigative techniques. In thefinal analysis, the question is whether
the interception at the particular location where it took place was reasonable having
regard to the conflicting interests of private citizens in being left alone from state
interference and of the state in suppressing crime. 1f the answer to thisquestionisyes,

then the inquiry is bona fide.

In proposing atest that involvesthe balancing of conflictinginterests, | am
not insensitive to the criticism sometimes made that balancing formulas may lack
certainty and predictability and accord too much discretion to reviewing judges.
Notwithstanding such criticisms, a balancing approach remains the only rational way
to address problems such as that presented in this case. Balancing formulas provide
away of channelling diverse information into an analytic framework, a framework
which, while perhaps less than precise, isfar superior to voting by "gut reaction”. A
balancing process, whereconflicting interestsare arti cul ated and wei ghed against each
other, forces us to face squarely the real policy issues involved in the case, to make
explicit what otherwise, rightly or wrongly, may be assumed. Our constitutional law
is embedded in the notion of defining and balancing strongly felt interestsin society.

The rules which elaborate that |aw must address the same concerns.
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In point of fact, the test which | propose offers sufficient guidance to the
police, in my view. It may reasonably be predicted, for example, that where thereis
no evidence of the likelihood of offences being committed at the place where the
undercover operative is stationed, the interception is unlikely to be bona fide in the

absence of a countervailing state interest of compelling proportions.

Having set out the considerations which should be addressed in
determining whether an inquiry is bona fide, | turn to the facts of this case. In my
view, the factors to which | have referred negate Lamer C.J.'s conclusion that the
entire Granville Mall represents a suitable area within the city of Vancouver for the
carrying out of a bona fide police inquiry. Granville Mall, located in downtown
Vancouver, occupies a six-block stretch of Granville Street, a major north-south
thoroughfare running through theentirecity. Thediversity of the GranvilleMall area
-- whichfeaturestheatresand restaurants, major department stores, large officetowers,
and within the radius of one block, the Vancouver Art Gallery, convention facilities
and the Law Courts -- means that on adaily basis literally thousands of individuals
will frequent the Mall and thusfall subject to the clandestine investigatory techniques

of the police on the policy proposed in this case.

Lamer C.J. bases his conclusion that targeting the entirety of Granville
Mall asasite for undercover operations constituted a bona fide police inquiry, on the
absence of improper motive and the fact that it was reasonably suspected that drug-
related crimes were occurring on the mall. Herefersto the trial judge's observation
that Granville Mall is "known as an area of considerable drug activity". With the

greatest respect, | cannot agree with Lamer C.J.'s conclusion at p. 000 that "[it] would
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be unredlistic for the police to focus their investigation on one specific part of the
Mall". Thereisno evidence whatsoever that trafficking took place at the location of
the undercover interception. Nor isthere any evidence that traffickers systematically
rotated locations to avoid detection. Indeed, the trial judge, in ordering a stay of
proceedings, noted the legitimate character of much of the mall and held that the
accused "was not at the immediate centre of drug trafficking”. What evidence there
is, established that the Granville Mall Skytrain station is known to the police as the
"hub" of drug activity on the mall. That information suggests that it would be
perfectly realistic for the police to focustheir investigation on one specific part of the

mall -- namely, the very hub of drug activity, the Skytrain station.

Asindicated above, | cannot agree that the fact that crime may be said to
occur generally within a given area suffices to establish a bona fide inquiry, given
proper police motives. Other factors must be considered. The first is the likelihood
of crime in the particular area targeted. There was no evidence that trafficking was
likely to occur intheintersection where the accused wasintercepted -- theintersection
between a major hotel, an office tower and two department stores. On the contrary,
asthefinding of thetrial judge reflects, drug trafficking was centred el sewhere on the
mall. The fact that trafficking occurred at different locationsin the six-block area of
the mall does not establish that trafficking waslikely to occur at theintersection where

the accused was intercepted.

What evidencethereisof drug activity on Granville Mall came from Staff
Sergeant Kenneth Michael Davies, who, significantly, was called as"an expert in the

areas of police enforcements|sic] practice and techniquesregarding drug enforcement
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in the Granville Mall area and the downtown Vancouver area and, in particular, the
operation of undercover operations’. Staff Sergeant Davies noted that the hub of drug
activity on Granville Mall had migrated northward from the McDonald's restaurant to
the Skytrain station. He also stated that recently a greater proportion of the drug
trafficking has been occurring indoors, in bars and restaurants along the mall. He
offered no evidence whatsoever that the particular intersection in question here --
Granville and Georgia -- had ever been a known site of drug activity. Moreover, in
cross-examination, he appeared to disapprove expressly of the conduct engaged in by

the undercover policewoman:

Q [ The suspects| are noticed walking across the street in acrosswalk; that's
it. They're not standing -- not seen standing where a bunch of people
were standing. They haven't come from a place where there is any
suspicion of drug trafficking. They're just walking across the street?

A If that'sall therewas, | personally wouldn't direct my operator to approach
these people, given the very limited information you're giving me.

The statistics produced by Staff Sergeant Davies all relate to the entirety
of themall, with no attempt to discriminate between different |ocationswhere or times
when the offences in question were committed. To rely on these numbers in support
of the view that the police werejustified in extending their operation to the entire six-
block areaof themall isfraught with peril. Statisticsare only asgood asthe questions
upon which they are based. We have absolutely no ideawhat questionswere asked in
order to produce the numbers relied on by the Crown. It isentirely possible that the
vast majority of the drug offences which occurred on Granville Mall took place close
to the Skytrain station on Granville Street, the acknowledged hub of drug activity on

Granville Mall. It is equally possible that none of the offences occurred at the
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intersection where the accused was intercepted. Again, it is possible that the vast
majority of the drug offences which occurred on Granville Mall occurred on certain
days or at specific times of day -- weekends or late evenings, for example -- and not
at 6:00 p.m. on aweekday, which is when the transaction in question here occurred.
| conclude that the statistics relied on in this case fall far short of justifying granting
to the police unfettered licence to carry out their operation anywhere within a six-
block stretch of downtown Vancouver without restriction asto the area and the times
of day to be covered. In short, it is not established that the police could reasonably

have suspected trafficking at the place and time where the accused was intercepted.

A second factor relevant to determining the appropriateness of the
investigation is the impact that the investigation may have on law-abiding citizens
pursuing legitimate activities. Here the possibility of this undercover operation's
interfering with legitimate activities was high. As already noted, the intersection in
guestion isbounded by department stores, an officetower and amajor hotel. Theatres,
the Art Gallery and the Law Courts are nearby. This factor, while not in itself

conclusive, weighs against the right of undercover police to intercede at will.

On the other side of the balance must be weighed the seriousness of the
criminal activity which the police have targeted. It is apparent that the state interest
in repressing crime may receive greater weight when the policetarget seriouscriminal
offences. The offence here in question, while not to be condoned, cannot be
considered as serious.  In Kokesch, supra, Sopinka J. for the majority took judicial
notice of the fact that narcotics offences involving marijuana are generally regarded

as less serious than those involving "hard" drugs such as cocaine and heroin. The
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same might be said of offencesinvolving hashish, the substanceinvolved in this case.
The amount, moreover, was small. In short, this was not the sort of serious drug

offence which would more readily tip the balance in favour of the state.

| turnfinally to the availability of alternativeinvestigatory techniquesfor
detecting the sort of criminal activity at issue. There were aternative ways of
apprehending drug pedlars such as the appellant. Simple observation by undercover
operatives (as opposed to interception) isone. | am left with some doubt asto whether
the apprehension of drug pedlars on Granville Mall requires giving the police carte-
blanche to intercept large numbers of law-abiding citizens as these citizens visit the

theatre or leave major office towers or department stores.

| arrive then at the conclusion that in the case at bar theindividual interest
in being left alone and free to pursue one's daily business without being confronted by
undercover police operatives vastly outweighs the state interest in the repression of
crime. It followsthat the police officer in this case cannot be said to have been acting
pursuant to a bona fide inquiry. Any other conclusion would be, in my respectful
opinion, unfitting in asociety which heraldsthe constitutional protection of individual

liberties and places a premium on "being left alone".

| would allow the appeal and restore the stay of proceedings.

Appeal dismissed, L'HEUREUX-DUBE J. dissenting in part, MCLACHLIN J.

dissenting.

1991 CanLll 84 (SCC)



-48 -

Solicitor for the appellant: Peter M. Kendall, Vancouver.

Solicitor for the respondent: The Department of Justice, Vancouver .

1991 CanLll 84 (SCC)



