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M. SYMS: 30 and 31, Richard Bezina.

M. PARKER: Yes. Bood ma-ning. Your Honour. My
name'is Parker, initial. . I appear as agent on
5 behal f of the appellant wihw is absent today.

THE COURT:  Yes. All riuht. This would be the
mat.ter of the accident anit the fail to report it.
MR. PARKER: That's corre«:t, Your Honour. There
are several issues that I must bring to Your
Honowur® s attention. Firstly, page four at line
10 2ight., where the officer is giving evidence in-~
chiefF. “"Upon information received it was
detormined that Richard liczina, the defendant

betfore the court had the vihicle. ” I would submit
willy respect to that, it is hear—-say evidence.
Tt should have never hawve: been admitted.

THE COHIRT:  Well, that diw:an” t go to the proof

. t.that he was the owner of iLhe vehicle, but

15

certainly there was a follow—up investigation

in which Mr. Bezina in fuot, acknowledged that
e was the operator.

20 MR. PARKER: Correct. Fowsever, in accordance
with R, wvs. Farria, that identification., in the
abmence of any other idenbtification of who was
virviving at the time, should have been subject to
« vl ddire, regardless o) whether the statement
Lhatl. was subsequently the .ubject of a voir dire—-—
25 Lhe: shabtement of the ciroumstances, that should
hawver vaome after a volr dire or be included in a
virir Jdire as Lo the identitication of Lhe driver——
g Lo who was the driver oL the tiwe.

T NIRRT Which part sh.oald have been subject

Liv o verdr Jire, Jdid you .ay?
30
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MR. PARKER: The aspect eutablishing that., who
was Lhe driver of the vehicle at the time.

In acecordance——sorry, I'm going to have to hand
5 you copies in a moment. lhere was a proceeding
before liis Honour Judge Lungdon in this courtroom
on Decenber the 14th of 149137, indicating that,
where the only evidence as to who the driver was——
unly admissible evidence, would have come from a
confession or statement 1rom the defendant or

10 accused: and that is a fewrm of confession,
although it may be highly inconvenient, it has to
e unswered after a voir lire. There is no
oxcephion to that princirle. I have a copy of
Lhal malkter. I believe wy friend is familiar
wilth that. ..

15 MS. SYMS: But, I don®t uniderstand how it could—-—

. it woulid be admissible anyways. The Crown's
submission is, that information requires the
mfficer® s reason for a probable grounds. ..

THE COIRRT: Yes.

20 MB3. SYMS: . ._He's gathering information, then
anes and approaches the adccused himself. There
hisd buzen Po question of a voir dire at this point
because: the officer gets bLlw: information, not from
Lhw: acrused, but from the accused’ € brother and
LT o hearsay., but hearsay is adimissible when 1t
25 i unming to the issue of 1 asonable and probable
Vi oaandl,,

i mnReT: That is exacl.ly correct and there is
also a cecond issue. Whe-4, there is an accident,
Lhu: it Ficer has an obligotion to obtain

par Liculare for the reginlrar.

30
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MR, PARKER: That is corris:t, and His Honour
Juidge | angdon makes referimae to that in the
process of that very particular appeal. But

5 once it may have been madh: an order for the
officer to establish who luid the vehicle. the
Fact that it was introduces! into evidence, I would
still submit, to.be 1mproygweser., It would be in
arder for the officer to uay, “Upon information
received, I later interviewed Richard Bezina. ™
10 THE CNURT: Well, he gets information as to who
is the driver which creati:z reasonable and
mrobable grounds and as a rezult of receiving that
information., which he intirceded, he does
som2thing. Now, where do yiu say the voir dire——

diredct me to the transcrijpt. at what point you say

15 o wvair Jdire should have huwen required.
. MR PARKER: Well, he re-.ittends——in that same
paraar aph, on page 40, re -agttends the address
on Claypine Rise and the officers evidence is
at. Lhat. point, Richard Besina identified himself
20 with & valid Ontario Drives"s Licence.
T'HE COHIRT ¢ What page are yvou referring to?
MR. PARKER: Page four.
THE NIRRT ;- Page four.
MR. DPARKER: It is the oftricer saying that M.
Nezing was standing at the: front door, waving
25 a biecence in the air and re-esented it to the
ubficir as soon as he cam: in, How was it
irrvsenled? How waz Lhe ddentification achieved?
Husre: 122 noy e2viddence of Lhal, He just says he
iden b i ied himsel . As o oresullt ofF what?
i ez Al 1L =avas Were s, e ddentl Fied
30
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himself, He did something--where...

MR. PARKER: But T would :ubmit that, that. ..
T: 1MIRT: .. . where does it say that, at this
whaae, 31f he was asking vnestions which should
have given rise to a voir dire? 1 am, perhaps,
miaczing something.

MR. PARKER: 1 Qnuld submit.,, that what is missing,
T Lhe, ..

TE  CMOURT:  If you go tn the police station and
Jive an officer some information, why does he have
Lo warn you at that time?

MR. PARKER: It depends on what the information
i,

THE COURT:  And, what law do you rely on in that
statement?

MR. PARKER: If the—--as the Farria case. in that
Judae lLangdon indicated, :if the information as to,
m- Lhe identification as Lo the driver, is purely
Tfrom the statement of thi: accused, then that is
sub ject. to a voir dire, runardléss of the require-—
menls under the Highway Ty affic Acbt For reporting
oAy frealerss,

Anyway, bto continue on fr.an that issue, Your
Hoanour . That aspect cori «-ning the actual care-—
lerms: v iving, the officer -sorry, carrying on
o Liwe ofFFicer®s eviden . MHis Worship asked
a gquestion of the officer, which I would submit
daes sl come under the-— clarifying a particular
poinl, at page 17, line (: "You talk about the
F RIS AN You zaid, “externc:.ive® . Nould you put

a dollar figure on 387" 11 would be my submission

i i estimale came, 1o chief examination or




rroass examination, then tlait was not for the
Justice to ask for a value: of any particular
damage. The defendant then testifies, and in

5 cross examination, which i at page—-first of all,
at page 26, the prosecutor cross—exams the
defendant concerning consumption of alcohol. And,
that is the first mention made., the officer has
not. made any mention of any consumption of alcohol
at all. That® s to keep in mine at this stage,
10 Your Honour. And, at the hottom of page 28, at
Tine 28, because the evidaonce of Mr. Bezina is
that., he fell asleep or dn.ed off at that crucial
puinlt when—-—and as a resullt of that, the car left
Lhe rownd, He 1s cross examined and was asked,

“Was Lhere any signs of fal.igue or yawning?"”. and

15 bz responded, “No. To biw: honest with you, it
. Lappeni»ad suddenly. Everyltihing happened fast,

really Fast. " Now we are at the top of .page 29:
“"You had no prior warning Lhen?”
Moyl T

20 “"That. you were falling aslwep?”
*T Jusl dozed off. "
Mowe, in His Worship’s ruling at page 30, at line
29, e Worship made refe esnce to the fact:
“And., of course, we all kinw that the charge of
viareless: driving must be ju-oven beyond a

25 reasonable doubt by the 1Drown, ™
Aret ol page 31, he wmakes o fFerence to something
about. Lhe of ficer——1line G:
“Ihe wenl, of F duty of cour:u., at six. ” Where His
bheu-shiipe aachieved that stal.cment, doesn® t appear

10 anyuwler e in anyone’ s evidoace. Then at page 32,

AG 88 (12/89) 7540-1I71
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Line 24:

"T think that the Crown lwes proved a prima facie
Vaames, When previously., la: is indicating that,
ol courzse, that the Crown must prove beyond a
rreazsonable doubt.

An agent for the defendant, at the time, Mr.
Nevons, asked for some clurification from His
Woreship, concerning the f.ct that sleepiness is
nol. o defense to careless driving. His Worship
Lhen responded:

"T*m =maying that he may have fallen asleep, and
T m taking——there iz an interence that, because of
Lhe alcohol he consumed atl. the party, that it put

him Lo =leep. And further on at page——the same
page, at line 13:

"T"m satisfied that the Crown has made out a .prima
Tacie case. " And then he aoces on. . .

THIE CONIIRT - What page are you referring t& now?
MR, PARKER: Page 33. I would submit, that the
Justice was in error, when effected in law,
concerning his comment Lhaat, taking an inference
buzizouse: of the alecohol thaabk he supposedly
consumend, I don™ t have . Full reading of the
vase, but there is an extr.at headnote of a matter
aul Reqing vs. Masters, frow a research memorandum.
THE IMIRT . Perhaps you cin, deal with this though:
e aceused admits he fell asleep.

M. PARKER: Yes.

THE CHRY 2 So, does it roully matter of what the
vause of falling asleep i:.7

M. PARKER: Well, it——ye:., it could be because—-

Lhare: i o case of Regina vs. Verma., from Alberta




tlourt. of Queen® s Bench. It 1nvolved a charge of
dunaerous driving., However, upon the headnote it

3 héld that the appeal’: were allowed in part

“

Wt
5 .-

THE COINRT: Which case ar: you referring to naw?
MR PARKER: Regina vs. V.:rma. V-E-R-M-A.

THE CTOHIRT : Do.you have that case with you?

MR. PARKER: I have a copy—-—-one caopy left. If
your will excuse my hi-liting. That is cited at,
10 9-Malor Vehicle Reports, page 150. Literally,
1.t Lhe headnote says that., "lUUnless there is some
evidenne to show that there was some warning of
Fatioue: nr tiredness, thal. the fact that the
person fFell asleep or dosi:d off, does not make
il dangerous driving.” And, I would submit

15 therefore, that the same pwinciple should apply
’ Lo o charge of careless h-iving. And, there is
vlear wvidence, in fact hy cross—examination by
Lhe praosector, that the :fendant had no warning
at Lhe time. And, apart from ihat aspect

20 concerning the inference s to the consumption of
alcohol, the principle i Regina vs. Masters is
Lhoat., although there was mention of the
consumption of alcohol by the accused, the Crown
uf Fensed no evidence to suagest a connection
tn+bLwereen the alcohol consumption and the resulting
25 acerident, The court stal..d that, if there was
wuch a connection, it ouul/st to have been proved.
Anvid, 11 Lhere was no comection, no record
Sluami el have been madie For Lhe accused "drinking®™,
el e appenl was allowest from the conviction

ol Llwe vareless driving sewe that basis—-—partly
30
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mn that. basis. And, His Wewrship made reference to
consumpt.ion of alcohol whi'n there was nothing in
the evidence of the Crown® s case to make any

5 connesctlion.

The appeal. basically, Yenwr Worship would be——
Your Honour, I bea your purdon-—-centred around
the careless driving conviction rather than the
failinga to report, and as such would ask you to
find, that in course of the issues that have been
10 brought to your attention, supported by the cases
For your perusal, I would ask you to overturn
the conviction at this point.

Thank you very much.

THE COIRT: Can I hear ftrvm the Crown.

MG, SYMS: 1 still don® t understand what the

‘ 15 obh_jection was with the officer indicating that
Lhe person whom he spoke with, on page 4, when he
re—attends, identified himself as Richard Bezina
with it valid driver' s licence. The officer is not
jndicat.ing that he identitied himself as the
20 di-iver, he is just tellina the court, “"the person
who T opeoke with, proved ta me that they were this
persam hecause they praoduced thedr driver™s
Ticemas, * There is no reéa-on why that should have
sy tabeject to a volr dire. With respect to the
dusliie of the Peace askineg for a dollar figure
25 ey tlomeyes, I don® bt beliwwe the issue of damages
ia penrbicularly relevant. and it would have no
tusar 1013 on the outcome.
M CNiRT:  Except, isn’ L. Lhere a financial
e i lar 1o with respect Lo an obligation to report?
30 M. SYMS: Other than Lthai., it is clear that...

AGBS (12/89) 75301178
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THE COWINRT = Although., ther« was evidence that

tLher e wits some damage done Lo the public property,
anid Lhis creates an aobligul.ion to report, in any
5 eventl., no matter what the Jdamage is.

MS. SYMS: But clearly thuw- $8,000. isn’ t being
used Ly the Justice of thw- Peace to make any

inference as Lo force of Liw collision or any-—

thing like that. He is not. making any improper
user of Lhe damage. Tt is Lt Crown® s submission,
10 quite «learly the accused is subject to full

crosu—-examination and that can include what he
wiazs (oing that night and ulhether or not he had
consumed alcohol. It doe:n’t have to be first
adiressed in the Crown’ s case, but indeed it

ie haril to see how it could be, when the officer

. 15 doeesn® L have any dealings with the accused until

Lhee izt day., some time alter the incident. My
concern, sir, is with resiw:ct to His Worship's
ruling when he makes referwance to a prima

facie case. He quite cle.nly ir;«iicates that the
20 burden is on the Crown anil the burden is proof
biryend a reasonable doubt. My concern is, what
wtTect, if any. be has bein subsequent in
reFerisnime to have satisficd the Crown has made out
a prima facie case, whethie it has been. ..

THET EONRT s What does primg facie case mean

25 Lhoualy?

M. GYMG: Mis-directed towself in Low,

I iRt s Deesn’ b Lhat wean, on the balance of
rer ot Vi Lies? fen' b that o prima facie case?
M. SiYMS: That.” & correct. That. there is some

vl in respect. of ull Lhe essential elements.

30
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ik COtRT: Bub, that is tar from beyond a
reaconable doubt,

M. BYMS: That' s correct, and that is my concern.
Dz the—--his referring L« prima facie case at
that point, has he mis-directed himself with the
hwrden or is he just—-—was it a slip of the tongue?
There is no wa\; of knowin:i. Yet he knows what
the bLuorden is. Is that what he means to apply or
does he mean to apply a gw ima facie case?

I would suggest t.o Your Honour, that his ultimate

Finding of guilt is supper-ted by the evidence
Lhat he had before him and I would ask Your
Honour to find that there 1is no mis—-carriage

wf justice.

THE CMOIRT = T am going ta reserve—--1I am going to
roview the transcripts again, especially the items
Lhat. haive been referred L. me by agent and
councel, and T will hold wy decision down until
latewr in the morning. 1 owm going to take a recess
at Lhie stage. After the o-',-cess.I propose to give

wy Jdecision in the criminal matter and then I

propose Lo review the transcripts of this,
after that time, so I won' L be giving a decision
in Lhi= matter until aftes- the Junch hour—--until

after Lwo o clock.

: The wmorning recess is Loken at this time., then
abhiver makters are dealt wilhe, Upon resuming after
tivr lLuncheon recess, at . 06 p.wm., one matter is
disal . with and then the oirt returns to the
mal.lio of Richard Bezinag, approximately 2:30 p.n.
M. SIYMS: RO and AL, Riviwrd Bezino.

M2 PPARKFR: 1303 aflermnam, Your Honour.




® -
S
10
15
°
20
25
’ 30
°
L

AG 88 (12/89) 7540-1171

et et L Sadas B SO L T T TSV II TR
s

YR

i

o

11
Ruling
Wolder, P_C.J.

WILDIFR, P, .G (Orally):

J.
Yers. Now, does either par Ly want to make any
furthwr submissions befor:.: I rule on the matter?
MG, SYMS: No, Your Honowus-.

T l_mv-fe considered the trans.oript and the evidence,
andd Lhe suslnissions made v counsel and by agent.
NDealing first with the iszae of the voir dire. I
cannol accept the submission made on behalf of the
accused, that any statements he made were not .
voluntarily made and there¢ should have been a )
vnir dire. It is clear, on page four of the
transcript——the evidence n page four says:
"Still on July the 15th, 1989, at 10:45 p.m., I
re—attended at 4200 Claypine Rise, Mississauga.
Richard Bezina identified himself with a valid
(Intario Driver® s Licence, H?996-65506-60915, Class
67 Ffor Dntario. . i

Then ol that stage, it donesn™t say he is a

vlr 1 ver. All he knows is i.hat he is speaking to
a person called, Richard I.-2ina. and that®™ s all he
knowe, Then at that stag.-. he goes on. He says:
“1T subsequently informed M. Bezina, it was his
v iahiL” - —and then the court deals with a voir dire.
i o five it stated:

“Arid Mr. Bezina acknowlediwrs to me, that he
reaourivend them”——1t says, “A caubtion was glven to
Mr. IDe»rina, and Mr. Bezinag acknowledges to ne that
fwr rersived them, ™ T don' t. think we need to go
gy Vur ther on the voir e, The statement was
vohimtb.ary., So, there was o waiver al that time--
v eestad waiver, at the .tatement, from the time

Lhwal. Richard Bezina ichentataed himsel f as Richard

DO
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Ruling

Rezina, and all that statcment was voluntary.
Ihistl, wariver was never retracted at any stage and
T find Lthat all of the eviidence that was given
aftenrr that time, did not i «equire a voir dire and
wis acknowledged and adnmnit.t.ed to be voluntary: and
il iz too late at the tim: of appeal, to try to
robroct that. However, there i1s a more serious
isuwe, and that® s the issue: of whether the facts——
Lbw: ovidence before the ciwirt——on the evidence
tu-Fewer Lhe court, the Just ice of the Peace could
reasonablly come to the con:lusion that the conduct

Jid constitute careless i iving. I have reviewed

by agent, and also the ca:... of Regina_and_Verma,
deeaision of the Alberta Court of Queen®s Bench,
repor bed at 9 Motor Vehido'le Reports at page 150.
Ihe issue the court has to Jdetermine is, under the
facts of this case. as thi: falling asleep by the
avcus=ed, is that sufficient. for ‘the court to find
Lhul. hvr was driving carele..sly. For that purpose,
1 revicewed all the eviden.os that is on the issue
wilh reepect to his fallin.s asleep. First, on page
14 vt Lhe transeript, in Liwe evidence of Constable
Fosbier, in his cross examination:

UDueshiom: "Didn’ t indicat.. that he had been
nodding off or anything ot that nature, prior to
av:Lially Falling asleep. lid he?”

Anziwer : "inly that he w.: . tired at the party.”
Huser all Line 2203:

ez bon s “That, he was Lored? That he admitted

Lhiol, 1w Feell asleep?”




T MAMSL oM amaa e T L e e
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ANnswer 2 “"Yes. And, having due regard for the
Fricond onffering to drive und his refusal, and
l.h.ul.' = from his own admission, I based a careless—
5 neegs -cwerll, well, that's o driving charge. "(sic)
No, it lis clear at that stage, that the officer,
irn hi= own mind, based a suweless driving charge
strictly on the fact that tLhe accused fell asleep
and Lhe fact that he refused an offer from his
tiriend to drive him home.

10 lhwrning to page 22 of the transecript., in the

exumination in-chief of Lbwe accused, at

approximately line 22, tlu: accused states:

“Yeah, I did feel tired and my +friend dJdid offer
Ly drive, but I figured | was so close to home,

I mean I didn® t—=1 didn’ t really feel I'd fall

. 15 aszleep, and I dropped him ff: and a minute later,
' Lhat was it. ”

uestinn: “So, this person had been in your car
Lhen?”

Answer o “"Yes. T fell a:—:lee'p as soon as I had
20 ch-opigsered him off. "

Then continuing on, on paise 28 in the cross-—
iawination, approximately line 15, the accused
NS T

“BSwee, T fFelt tired, I v.nted to go to sleep.
And, on Lline 28:

25 Hueslion:  "Was there any kind of signs of fatigue
o7 yawning?®

Answenr 2 "No. To be hone:t. with you, it happened

bl ly.  Everything hapre-ned fast., really fast. ™

o

Fheenv sy Lop of page 29:

Uheeszz b 1 aan 2 “"You bad no gw 1o warning then?”
30
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Ruling

Aviswesr ¢ “No. "

st ion: "You were falling asleep?”

Answer “I Just dozed ofr. "™

Thee Justice, in his deci=ionn, relies on Ontario
Court. of Appeal decision in Maioty. which refers
tr whi2re there is an accident, which is
inconzistent with any exp lanation such as., could
raiss o reasonable doubt that the accused could be
tound guilty of careless Jriving. But, the
Justicae, perhaps. fails (. appreciate, in this
case, Lhat there was an «:planation given by the
s e, The explanatiorn in fact was. that he
fi:ll asleep, without any pw-ior warning. Now,
Lhat. wxplanation could cri:iate a reasonable doubt.
B, Lhat decision would appear not to apply in
Lhile case. The Justice :lates on page 32, at
approximately line 18:

T ehon” t think going to =leep is an of%ence to
careless driving, especially after his own
sdmiuniion that he had been drinking for four
hiours.

This aets us dinto the whivle drinking issue.
tibviously the Justice of Lhe Peace places great
wieishl. on the accused stat..sment——his own statement
Lhat. he had consumed som- alcohol. It dis my view
Lhiat. Ll Justice, unfortimately, wmis-—-directed
Liwmae: 10, by placing this caphasis on the drinking,
Liasimise Lheere was no evid ace as Lo whether there
viczl atyy connection betwoe o any drinking and the
toal i g eep. Andd, thee Justice says on page
S0 b appwancimabteeely Tianee 23:

1 Lhionk under the carel. .o driving charge, |
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Lhink Lhe Crown has provad a prima_facie case.

IMMuny on page 33 at the tiy., the court says:

*I am caying that he may hove fallen asleep and
I am Laking there is an linrerence, that because
uf the alcohol he consumeri at the party, that it
put him to sleep. ™

Wi.th the greatest respect, I am to view that the
Justice was not entitled Lo draw that inference,
and that the only evidence bhefore the court,is the
fact that, the accused fell asleep without any
Fu” LOr warning. The only wvidence of some prior
sugaestion, is that he wa: tired. But, it is the
view of this court that, .iwst because a person is

Cired, does not necessarily mean that the person

oxpentbs that they are goiies to fall asleep behind
Lhe: whezl.,  So, the findirnwg of this court, in fact
e was an explanation niven by the acocused,
which wreated reasonable .loubt thal the learner
Justice mis-directed hims. Lf wiph respect to that
cxplanation and with regiaa:t to the evidence.
Pid, iy 2ald of the evidenia: of this case, I am of
tlus view Lhat the court .ald come to no other
come:luaion, but that the « ause had not been proven
Lwyinnl a reasonable doubl.. and unider the
virvums.tances., I am going Lo allow the appeal and
t am sing to over—turn bLiw conviction. I will
by Lhat any penalty thal hos been paid to be
rarbursend to the accused.

Miz PARKER: Thanlk you vie-. v much,
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