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.~!!9'!~t .~~a-.- !f.J~Q

t-1~~... ~:;YM::...: 30 and :~1. Rj ,':.1 ..:ar,j Bezj.na.

MI.!. 1'>f\11KFR: Yes. I;ood III. ,I'ning. Your l-fanour. My

nallle j.s Parker. ini tial. :.,. I appear as agent on

5 hel,.ll f of t.he appe1.lant wI \1) is absent t,:>,:fay.

,I.IE CCllJRT: Yes. All rj.!:=,I,t.. This woul,j be the

m.1t:.t.er of the acci,:fent anti t.he fail to report it.

MR. PARKER: That's corro:-,I:t.. Your Honour. There

,'rlO~ $I~veral issues that r must bring to Your

1-II"lr11)IJr's attention. First.ly. page -four at line

10 ..~i !=.1t1t.. where t.he of-ficer is giving evidence in-

(:tlj.t"?I:. "Upon in-formation ,..t.~ceivetj it was

Ij.;,L.:, rlli_n~d that. Richa r:t 1 s._.~ina. t:.he l:fefenl:fant

tle1.1.lrl~ t.he CO\Jrt hC:Jd the ,,'.:~hicle_" I wouJ.d submit

w j.l:.11 t-l~spec t. to tha t. -it is hear-say evidence.

.r l:. st1t;\J:lcj h.:lve never havi-. t'een admitted.
1S THE l-:OIII~T: Well. that dcll,:,-;n' t go to the proof

.t.hiJt. t)t.'? was the own~r of- I.he vehicle. but

1:;I"r I:..J j r.l y there was a fn I low-up investiga tion

'j n wt..~i .-:h Mr. Bezir1d in f;,.I:t.. acknL"lwJ.ecjgetj that

ti'.~ '-I.I~. t.hc.~ c:1pc?r C) t-.or.

20 t-lf.!. 1")/\r~KER: r;orr~l::t. ..1. ",c:!ver. j.n al::c::ordance

t-lit:.tl fl, y~~_.f9r-~j,il. that. i.cjent.i-fication. in the

...I:":-;I;or1':I~ c.)f OJny other i.derlt.i.ficat.jnn c:>f whc:> WC:JS

1-I j v.i r'!:1 ute t.he tilne. sholl Ilj have t)l:,en subject. to

.1 vIIi/" ,1irl? rlo-!.:Jarnless III whether thl~ statem~nt

1.1.,..1. W.I~: $uu.c;e\luen I:.l.y t.t")". : .llbjec t 0 f .,") vc:)ir cjirl~--

25 I.I-,"~ ::;I."l-.lo-mF~nt l"lf t.hc~ ciYI 1IIIIstanc::es. l:.t)C1t shoul.cj

t,...'VI~ I.IIIIIF.. i,-I:t.er a voi.y L1i'OI"? nr he .jnc;lucjetj i.n a

vIIi,' ,1i...~ .]S t:.o t.h~ ic:fl~ntj I il:at.it:>n of t.")I~ liriver--

.1:; 1.11 wtl'", W~1S t.he Ij",'j.v~r .Il:. t.t")e tillie.

1111.. I:IIIII?T: W.hich pOJrt ~1,'"'llcj h;')v~ be..~n sub.;I:.'ct

1.(; ,I vr.ir Ijjy,~. ,j.ill YOlJ :..IY?
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"'11~. I")I\R"ER: The aspect t':~;t.ablishj.n9 that. who

W,-I:~ l.t\lo~ t":triver of the V~t-1 i I::le at t.he till1e.

Ir\ ,11:1":1:II'dance--sorry. 1'111 !~oin9 to have to hand

5 y';IU I:t)~)ies in a moment. Il,ere was a prol::eeding

t").~ft.")I. t? Ilis Hl.")nl")ur Juljge L..lflgdon in this courtroom

Ilr\ J)I':I":I:'llIher the 14 th of 1 ~ 1117, :indica ting tha t,

wllt~"I" t.he only evidence a~; t.o whl:1 the Ijriver was--

1)llly ..'tjrnissible evilience, would have come rrom a

1::on1:I~s~i.on or statement 1'tOI;)m the derendant or

1 0 ClI.-:I::~ISI:-lj; and tha t is a rOt' III or con fession.

all t~h('IJ~~h it may be highly i.nconvenient, it has to

I'I~ aJn~,:were(j arter a voir Ilj.re. There is no

I:xl::UJ-")I-..i on t.o that princ:i.rlll'~. I have a copy oT

1.1",lL III.tl-.ter. I bel.ieve 1110,' friend is falniliar

~.Jit.l, t.t-lilt...
15 M:":\. !.;YMS: BlJt, I don' L lJr)I:lI~rstand how it could--

l i l. WI_'ll~1 d be admissi_ble ar\~'ways. '.he l"':r9wn' s

:'~;IJt)lIlj.:-,;::;i.l:tn is, that inforlll.ition reqlJires the

1:1 fr:i.l-;"'~Y' s reason for a prl..bable grounds...

TI'IE r_:r:lllr~T: Yes.

20 M~.,. :,YMS: ...He's gatheYlfl9 inrl:>rmatil:>n, then

!~I")'-~~-: c:.rllj approaches the ,II .I::used himself. There

"aI11 tll,'t?n no Question OT ...vl.")ir dj.re at this point

l")t'...I::a"lJ~':I_~ the officer get:.s t.J""" infornliJtj.on. not Troln

1./ II-! ,".:I-:IJSed, but. from t-.hl~ ,1ccused' s brl:>ther and

i I~'::; t'I~"lrsay, btJt. hearsa...' is adlnissi.ble when it

25 i:.: !I'I i 1-'!,1 tl~ t.he i.sstJe of: I 1,!iJsl~nab]..:- and probable

!lY I " 1'-11;1:..

1111- 1:llllIlT: ft\",t.:is l~xar.;I.ly CI;1rYf?ct an(j there is

; I 1 ~::I) ,I -.;econd issue. Wt"t.'11 t.here :i.~ an ilcci.den t.

I.t'l~ III l:il::l~r hitS an obli!~,II.i.(.>n tt") nbta:i.n

"',1" I.i I :11 1,lr~ Tnr t.t",~ reg;:..I.y-~r.
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t111.. I'I\I..KER: That. ).5 c(")ry,..~t. anlj His t-ionour

.Jl.loj!~,:., I .,ngdon m~kes refeYo'I\I-:O? tl~ that in the

r.'rO")I:I;..:::~ or th~t very part:.i':lJl<Jr appeal. But

5 I 'no::".. i t. Inay h;;lve been Inaoi, ~ OJn order f'1~r the

"f:f::i..-:..~r to establish who I,,'.,j the vehicle. the

1~..II.-:t. t.h.lt it was introdlJcl~11 'i.nto evidence. I wol.lld

5t:i.'lJ 5ublll:it. to be illlpr". .,.:r. I t would be in

orrjer f.~r the off':icer to :..:,'IY. "IJpon :inf'ormation

y'e.::ei v~d. I la ter :in terv:ic:~wed R:ichard Bez:ina. "

10 THE Cnl.JRT: Well. he gets i.nf'ormat:ion as to who

:i.s t.he driver which creat..:::; reasonable and

~'I'Ob..lhl.e grounds and as a r'~5ult or re.::eiving that

:i n f=l-,r,"ation. which he :inL,~rcede.j. he dL")es

:';l~ln,? t.1"1j...\g. Now. where do '"...u say the voir dire--

.jil"t:o'.;I. rne to the transcr:i.',c. at what point you say
15 ..1 v':lj I' ,i:i.re sholJllj havl? 111 "~n require.:!.

.MI~. 1~,'"Ir!KER: We1.1. he re-.. i:. t.ends--:i r\ tha t. sallie

J'.'.r..)~:ll' ..I-")h. on page 40. r.': -,Itten.:!::: the ad,:!ress

..'n r:l.lypine Rise an.:! the I)f'ficers evidence is

..1-. t.h.ll. point.. Richard O,~..'i.na identiried himself'

20 w i t.~\ ,1 VCtl:il:! Or\t.ario Driv'~I" s L:i.cence.

II~I: '~I-IIII?T: What pa!.=le ar~ YI:)U ref'err:i.ng to?

MI:"!.. J')l\r~KER: Page t=our.

1111: l:rlllJ~T: Page f'olJr.

f'lr~- r'AI~KER: I t :is the o'f.. i cer say:ing tha t Mr.

11'-.!71'\.. was stanljing at th,~ frL")nt door. waving

25 .1 I'i(;p,\ce :in t,he a:ir and "'I~esentelj :it tl~ the

111-fi'-",r ,,::: $I)on as he to-:;)III, , ir\- How w.-ss it

"I"":;I~r..I.'~I.i? If.7}w W.'IS I:.h,~ 'i,f.~ntifir-:.)ti.on ac~\:i.eved?

IIII'Y'~ i:: no HviIJl?nc~ nf 1.1'.Il.. HI:? .jlJst S,:JYS he

i,f'-'III.i , i'~lj ~\'i.IIISf..'lf:- I\~;., t"'~~;l.ll t. of what?

IIII 1:IIIII.'r: 1\11 il. :-~;IY::: '.III'I't.~ i.s. h.~ itjo,~nt:,'i fit~t:J
30.
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tll III~t:~1 1-. He did someth:i rl!:J'--where. ..

MI~. F)f\I~KF:R: BlJ t I would :;,IJbmi t tha t. tha t. -.

fl.1I7 I :IIIIRT: --.where doe:-; it say t.ha t. a t this

5 :.;I;..I!lt.~. i.f he was asking '111.~~ti.ons which should

11.1V'~ !11 ven rise to a vl:l:ir 11ire? I am. perhaps.

In'i.!;~ i 1\~1 s(."\methi.ng-

MI~- r'>f\r..KER: I wl:)lAlcj submj I.. that what is Inissin9.

i ~ I.t,",",...

filE crIIJRT: If you go tl"\ the police station and

10 !~ive an of ricer some inrat'lIIation. why does he have

~o w.~Yn you at that time'~

MI'? I:>/'IRKER: I t depends (,"\1\ what the inrormation

is.

THE r:(lIII,?T: And. what la~1 Ijo you rely on in that

~: La t.~III.~n t?
15 MI~- J-:)J\r..KER: Ir the--as I;.II~ Farria case. in that

..J1.l1:J!~t;~ I_angdon indicated. :i ,: the inrorlnat;i.on as to.

I'" t.tll~ 'identificati_c~n as 1.1) the dr:iver. is plArely

":t"(.")111 I'.t,e statelnent or tt\I.' accusecj. then th.";It is

:;;llt).jl~l,:t. to a voir dj.re. rl:'!l,lrdless or the reqlJire-

20 1111:'01.::; Ilr)der t.hl~ Hi.ghway -1". .c'ffic Ac~ 'for report.i.ng

j:".lt'~,..:--;t'~::.

,~ny'oJ..y. ~o cc:>nt.:incAe on t-""111 that issue. Your

11.:)r)I,ut"- Thcl~ ,,)spec(;. corll "I'ni,nl~ t.he actual care-

11'~:-,:;;, II.' jv:in~. t.ru~ "ff_lc::f~I' -sl"\rry. carryi.ng on

1'1 f)111 I. I I';:! 1:I-f f:ict"?Y' s ev:i.dl'-'I'" I!. I'lis Worst lip askecj

25 ..1 fllll:~:~1 i I:)n f-'r t.he f:>f-fi,::CI.. which I wf:>uld sublnit

III"~:; 11,.1.. caine lAnder t.he- ..:layiry:i_nl~ C1 part:i.cular

f".i,-,',. .It. j:.")!:J~ 17. l.il")e :11): "YOIA (;..'Jl.k ahl:tuL the

.j.",".I~:lt-'- YC)U :;.;aj.fj. 'ext.t:~rl:.ive'. C(."\u],j Yl."lU put.

.\ f1,)II.It' f:i!.~IJt'~ on j.t?" II would h.~ IllY slAbmissi'~n

~~-ir...~.. ,\,") e5tjlllill.l:.~ '-:cllll~, i., chier t,'xi1ln:i.n':-ttil"ln 8")r
30.
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I-:" t:t$$ ~xalnination. t.hen t.I,.lt was not f'or the

.JIJ-:,;t:.; t;:t.- to ask for a Vc:ll'Jt., I:>f any particular

IJ.ll11.,!~t3'. The deTendant thl:n testi f'ies. and in

5 I;Y'")$$ ex."1mination. which i~: at page--f'irst of' all.

.1 t. p;:lge 26. the prosecu tc.y- cross-exams the

Ij,~f:f:~rtlj.tnt conc~rning c::onSIJIII~..tion of' alcohol. And.

t.t-t.:) t. -j $ t.he -first rnentj.on ilia de. the oT-ficer has

nt~l-. 1I1.11':!1? any Inention of' any I":onsumption of alcohol

clt. ill.1_. That. s to keep :ir, IlIi.ne at t.his stage.

10 Yo'ir I !tll")l:>ur. Anlj. at the l.ottom of' page 28. at

'L .j_ne ::.!A. hel::ause the evil.io.,r\ce o-f Mr. Bezina is

I;t-..lt. h~ f'ell asleep or dl.,.'en of'f' at that crucial

~)I~j n t:. when--and as a resu:ll:. of' that. the car le-ft

t.h.? YII.IIJ- I-le is cross exo'lliined and was asked.

o'W;:I~ l.t\.,.re any signs or T.:. I. i.gue or yawning?". and
. 15 t-,,~ t'.:.--";;I-")I.")nded. "No. To hi, honest with you. it

II~lr:'r.'~nl~li suljdenly. Every U..'ing happened Tast.

y.:...lllv fast." N,:>w we .~Y,,-, 'It, the tl:lP of' page 29:

"YOtJ h,ln no prior warnin~~ I.hen?"
., I.J .,"11.

20 '" hi'll:. Y'">'J were f'a l1.ing as I,."!ep?"

"T .i'IS I. Ijl.",zed O-fT. 00

/'J'":I"'. .jn Itis Worship's ru1.il")!:;J at 'page 30. at line

:.:~!). 1-1;:;". Worshj_p made reTr..1 "',nce to the f'act:

"/\I")lj. I..f ct')lJrSe. we a 1.]. kllllw tha t the ch.'!Y'ge I:»r

1:.11' ~~:J t"!~~~: driving rnlJst, be lol-oven beyoncj a
25 t'~'I$I:)n~'lh1.e doubt.. by t,he I~I' I )wn. "

/\r,11 oil. J '"It~e 3J.. he Inakl:?~: I I .-f~rence t..o soillet..hing

ill)1 ",I t. I.t)l~ orfict-:!Y'--l:i.ne ~'(i:

"11,' w.,rll. o-ff Ijut.y I>T cn'JY::'I'. at six." Wht?Y'e Hi~

l-JI-'I~:-:lliJ.1 iil::hi(~vRd t..h.ctt.. st...I_.'lnent,. dl:>esn't.. appeaY'

,lriYI.o,III.t-O:" in ..,nYI:-.ne' s ev:jllo-,\l~e. Then ."It-. pag(~ ::i2.
30.
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"r I:.t I j 1\ k t.ha l:. the r:l'l:Jwn Ihl:,. pl'ovel1 a Pl'i_ma facie

I-:.,~,-;,~_" When pl'eviously, I'I~ i.s in,ji.caling lhal,

5 1)1 1-:I)lll'SI~, that It).~ Cl'owro IlItJsl pl'ove beYI:Jnlj a

1-t'J;;,:::I-'nO1bl~ doubt.

I\n ;1~:Jo,~",t fnl' the defendarll-, al the lime, MI'.

NI~vl-.n:~, asked rol'. sorlie c:I..ll'i rica lion rl'om His

W,:,...~tlj J.I, concel'ning the t.ll::l that sleepiness is

1"':11, ;) 11erense to cal'eles::~ 11riving. His Worship
1 0 I-.h'~n I'.-~~pondelj:

"r'llI :.;...ying thut he Inay !-hlve rallen asleep, and

r'III t,O1k.i,ng--there is an i.n I'.,~rence lhat, because o-f

I.!-,o,-, ;:Il,;:,:.hol he consumed .1t. the party, that it put

!-Il.m 1:'1:1 :::leep." Anl;1 -ftJrt!-)I-:.r on at page--the same

P.'I!3E.'. C\ t:. Line 13:
15 "r'llI :';ilt:.is-fied that the C",,-,wn has made out a .prima

.f.;,(;-j F.. I.-:<lse." And then h", !-loes on.. -,

1111:: l-:nIIRT: What page a"",~ YOtJ rererring to now?

Mr~. I")Ar..KER: Page 3:3- I L.,(='IJld sublnit, tt"at the

,rll:-:t:.'j '.:0:" was in errol', wh':'I) efrel::tel1 in law,

20 '.:I:ln(;I~..n-j_ng his comlnen1:. t.t". t" taking an inrerence

!-"~':;II.I~'... ,~r the aJ.I::I:Jhol ll,.lt, he StJppl:Jsedly

1:l"Inf:tllllf_~li. I dl:Jn't have ..ftJll realjing or the

I:.J:::.!. l,IJt there is an exl:.I',.,~l hearjnote or a rnatter

I-' r' rl"'!:I'j r\..1 vs. Mas leI's, rrl"ll" a reseal'l::h Inemoranljum.

fill: I,;I)III?T: Pel'hiJps Y':tU 1::;111 deal with this though;

25 '.1,0 O1I:I:us~d aljlnils he fell asleep.

MI f'I\RKER: Yes.

TIll-: 1:11I11~1-: So, lioes it "",.,lly matter of what. t.he

1:.Jtl~-:'-? (,I: fal_l:i.ng asleep -j:.'?

MI..- I)I\'~KE."?: Well, j t,--YI :" 1,t:. l.-:otJllj be hecause--

1.1\,.,..", j~; il CiIS'~ ,-")to Regin.) "::;- Vel'ln"l, rrom AJ_berta
30.
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1:..1\", I:. ..,f Queen's Bench. J I:. :involved a cha"'ge of

c 1, .rl!~c?"'OIJS l-:t,..-i ving. HI;)wevc!I-. upon t.he heacjnot.e i t

W':I~ t'l'.'llj t.hat t.he appeal'~: we,..e allowed :i.n pa,..t

5 ...
TI.IF: I"':OIII"?T: Wh.i.ch case a...c~ you ,..efe,..".ing to now?

t'11"?:. rJI'II~KER: Regina vs. V. .'".ma. V-E -R-M-A.

T ~II? I"':OIIRT: Do you have l:II..J t. case wi th you?

MI"? .">AI~KER: I have a cor"'y--one copy left. IT

YI.",\J wi 1.1 excuse my hi-lit] ng. That is cited at.'

10 !-)-Ml",l:."".. Vehicle Repo,..ts. !-",age 150. Lite,..ally.

.i.1= t.t}~ h.~adnote says that:., "lJnless the,..e is some

t.tv~i(1en.:e to show that thf;.!". a'! was SOllie wa".ning of

'-=-':1 t. i !~"'.~ .:1,.. ti,..edness. th;} I. the fact tha t the

~'.~I'.$I"I") fell asleep 0". do:.!",I:! ofT, does not make
i.l. 11drl!1e,..O\JS d,..ivin9. ,. I'll'.::!. I would s\Jbmit

15 t.he"'t~ f(),..e. tha t the same... .,..inciple should apply

.l.o ;1 I.:tl;:s,..ge of ca".eless 1"1I'iving. And, the,..e is

..;].e.:.,.. evidence, in fact t.y c".oss-exami.nation by

I'.he ~"""(Isecto".. t.hat the 1.1.~fendant ha.j no wa,..ning

.1 t. I.h., I:.ime. And. apa,..t I~".om that aspect

20 ':lln.-:e".r}.i.ng the :i.n1':e,..enl::e ,I!'; t.o the cl">nsumption of

;11 (~(,t}.11, t.he p,..i.n.::ip.le ili I"?egj.na vs. Maste,..s is

Lt...lt:.. ..1t.hl:JlJgh the,..e W..1S IlIc~ntion of the

1-:I~rl~:\I'"r,I:.:i.(:ln (;)f': alcohol t",y t.he accused, the C,..own

,.,f 1:"~I'.~cj n(:> evj.ljence to $II~ '~1est a c(:>nner-:til:ln

t,,~Lw,:..(!n t.he aJcohol L-:I:lnSlIl."lti.(:ln an.j t.he ,..esulting

25 ,-" :c:.i I:lC~.'Il:.. The COIJ,..t. st:..'.I, 'Ii th..lt:., if the e w.~s

:',l.IC.;tl ,I c.:l:Jnn';'I:: t.:i ()n. it. Oll!IJ,l:. t.I:1 h."3ve beer1 p,..oved.

1'11\1:1. i I. l:.f,c-!"'c'! W.1S nl:> (:...nl.. ..;t:.ic:>r1. nl:> ".ec.:I".d

:;I'C"11.1 tlilVt? t',~erl 11I.I.Jc~ t'.,. I.m? i'.I.::l::U~~":-lj "o".inking",

.1",1 1.I,c' ;'~'~"'~;Il. Wi:J:-~ c")11.")wc..1 f :>m t.h~ I::C:1nvlct.j..:ln

"I 1.1..., c:.J".c:.l...:-:~: .j".iving c.,. l:.I-I.Il:. I:-.;)~.:i.s--pa t:.]y
30.
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1:ln t:.h.-J t:. basis. And. His WI 'I' ship Inade t'"e-fet'"ence to

,...11nsl.lmr,I:.ion of alcohol whl'n .thet'"e was nothing in

1.11~ evil:fence of the Ct'"own':; cas~ to make any

5 r:l"Jnn"-':I-:l.il:>n.

Ttl'~ .-J~)~eal. bDsically. YrOIIt'" Wot'"ship would be--

YI"lIIt'" 111:onout'". I be!.;J yoUt'" p,ol-11on--centt'"ed at'"ound

I:.h,~ 1::.'Ir,~].ess Ijt'"iving conv i o::tion Y'Dthet'" than the

f'a.i1.'i.n!~ to Y'epot'"t. and as such would ask you to

f.i nlj. LhQt in cout'"se of thl~ issues that have been

10 LIt'"I.>I.I!Jht to yoUY' attention. suPPoY'ted by the cases

foY' YI)IIt'" peY'usal. I wou1.li .1sk you to ovet'"tut'"n

I:.hl~ '71)nviction at this pr..i rlt-

Ti",arlk Y()IJ v~t'"Y much-

TIlE I:'.OIII?T: Can I heaY' -ft'","1111 the CY'own.

M~:';. ~-';YM~-;: I still don't 1.II'ljet'"stand what thee 15 L'.' h h ' . "'L1,JO~l::t.1.'n was w1t t e 1:>t".I-.1.cet'" 1nd1cat1ng that

I:.tle ~)I-~t':-;I:>n whom he spoke vI i.th. on page 4.. when he

y~-al:.l.,.nljs. :identi-f:ied h:iljI5el-f as R:ichat'"d Bez:ina

wj l:.t.. .1 vill:ili dY'j.vet'"' s 1.ic..::ol::e. The o-f-ficeY' i.s nl:>t

;1,eii':,II.ing that he :ident.j I:i.en hims~~l-f as t,h~

20 ,:1I-:ivt-~Y, he is j'Jst te1.1.ir'~1 I-,he couY't, "the peY'sl:>rl

who.o T : ;I.,t--.ke wj tho r)yovelj I 0 line t.ha t t.hey wet'"l-:- t.hi s

j:.1I:-r::1111 L"lt;!I::.'1use th~y pY'r)(:1110 :1~lj thl~jt'" dt'"iveY" s

"\ i 1:,","n':I':." TheY'e:is nl") Y'1~.I:..I)n why that should have

"'~"'O :,IIII,it;!c-.t to a VQi.t'" dirl~, Wi.th Y'espel::t to th.:?

,III~~". i 0 I' t-,.f t.h~ Peal::e ask i 11!1 fot'" a IjollaY' -fi.gut'"e

25 I'll II.ol"'I!ll~S, I dl:ln' t bl~J.j,-, ~ the iss'Je of Ij.:smagt;!s

i~,: ,,'.II'I.il:ulilY':Ly Y'clevanl-, ,llld it wt--.ullj have no

t"..,IY i 11~'I 1:ln the OlJtl::ome.

11" r:1 II I/1.T: EXI-:~pt, i::-:n' I. I.het'"e a 1:i.nanc.i.al

1:1' i I.,.'y. i ,I with Y'espt':!ct l:.o .111 ob1.:i.gation to Y'.?Pl-.t'"t?

M~ ~-:;Yr.,~: Ot.h~Y' t.tliln lh.II., it. is c]eclt'" t.hCtt.,.
30.
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ll-IE 1~1'lIlrl.T: Al tht.")ugh. tht~" ., was evidence tha t

1,1 IHI~';~ W:IS some damaGe done 1.0 the public property.

.-anr:! t.hi:~ creates an obli!,~"I.i,on to report. in any

5 ,~v',-,r' I.. nt") ma t ter whit t th.? .t.lmage is.

MS. SYM~...: Rut clearly t.t,.. $8.000. isn't being

tl$(-!..t loy tt")e Justi.Ct;~ l")f tt..o, "")eace tr:> rnake any

i rl r'e"".~no:e as t.t.") forc~ nf I i o'~ collj.sion or any-

It I i n'~ 1, ike that. He is n...I. making any improper

11:>00. (,'f t.he damage. :r.t. is I.t,e Crown's submission.

10 '.lIJit...! ,':learly thl~ act.":userj is sub.ject to full

.':rf):,;~:.-t-:-xamina tion and thill'. can inclul:!e wha t he

",.}:': r,.-.j n'..~ that night and ,.I,etheY or not he hac:!

1':I:.n~:'llIlt::t:! alcohol. It do~:'.!"I' t have to be first

;'I:J.iro:'~..~I-~d in thl~ Crown' s .',Ise. but inl:!eed it

i g h.1Y I t tl=' see how i t~ CO'J 11:1 be. when the o-ffj.cer

.15 I'JI...e~:r" t. have any dealings wj.th the accused until

tIll:! n xl:. day. some timl~ u I Ler the i ncide.nt. My

.;.:")r'cl~rn. sir. is w'i.th rezr...,ct to His Worship' s

I'ul; n~ when he makes rerRI..~nce to a prima

f~(:j.;, .:-:~se. ~Ie quite cle;.I'1.y indicates that the

20 l)l.ll'tjen is on the Crown anI I the burden is proo-f

t'l'!yonli a reasonable doubt.- My cont::ern is. what

...f1":t:.-t:L. i-f any. he has b""..n subsequent. jn

r..) r"'~I' .:!rl.-:r~ to have satisfi,I;..1 the Crown has m::JI:!'~ out,

,:I j:'r i III,'. rac:i,e case. whl~th,.t. it has been- -.

1111:- 1';rllll~T: Whi.lt Ijnes prill'.1 fal::i,t?c c-:ase .neon

25 1.~IIJlJ!lli'?

M:;- ~':'(M:;: MiS-ljirf~I-:t.erl 1IIIIIzelf in 1,i.1W-

1'111 1:lllli-,T: Ol...:-::.:r,' t. l.h:ll:. II.oo.in. .")r, t.he bc"}]anr-:e t:»1:

rol..,J..,I.i I'i t:.i.;?:,;'? fSll' t, t.tl,'! ...primil f,',c:je I::ase'?

"I~;. ~':YM:';: 1t1ill',' ~ 1::."1rrec: 1.- ,,'h,ll:. t:.l"ere :LS sr"1I"£?

,'villl'fl'-" in resr.oec;l:. I")f ull I.I)I~ essentiaL el,elnents-

30.
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1111: I:"IIII~T: BtJt.. t.hilt :i.s 1.,1' 1'"1'0111 beyunlj a

t't-~.'..:, 11\.It. Ie t.iouht..

M::;. :;;YM:,: Tt,., t. .s ct:>Y"l'ec t. .tnd t.ha tis my concel'n.

5 I),~,-!:,:; I:.h~--his Y"et=eY"Y"ing I... pl'i,na t=acie case at

1..1...'11:. pllLnt. has he mis-tj.jl'.~ct.ed himse~-f with the

l'IJI'.J~n ,-",Y" j.s he jus t.--was j t. a slip ot= the tongue?

TI~\'!I'I~ i.:': no way o-f knowir\!). Yet he knows what

t.I\~ bl.lY"ljcn is. Is that wl\.It. he Ineans to apply or

IJ'.")I~:':: t\e mean to apply a ~II~ i.lna -faci.e case?

10 r wfJtt:IIJ suggest t.o Yc."\uY" Hor\ouY". that his ultimate

1::i nli.j n!J o-f guil t is supprJI' ted by the evidence

l.t\l"t;. t..\'! hajj beroY"e him ar\l.I I woullj ask YoUY"

H.'lr\'-11.I1' t,:> -fjnd tha t thel":: .j.s no mj.s-caY"l'iage

I.,f ,jIJ:,~I.i.ce.

TilE r:rlllr~T: I am goi.ng tf. l-eseY"ve--I am gl:>ing to
15 . ht . t ' _ 11 h .. t' '.~V'l~W t. e I'CJnscY":l.p s a1:l-III"\. espeC:l.a y t. e :l. telns

l.h..I. 1.,IVI=? bt~en l'et=I~l'l'ed I.., Ine by agen t .an,i

; ,-,olln::,,'!I. "Jnl.:f 1 wil:1 hol.,j ...y ('.1ecisil:>n down unti:l
!¥'"
{~".~ I "I,',~I' in the mornin!.~~ I .)111 going to take a recess
~:: ...
;~;;'"' ..It. 1.1\:1 ~ stage. Aft.el' the ,.::cess I pl'opose to g:l.ve
~f~i:';:!:

20 Iny tj'~I.: j ~-:ion j.n the cl'j.m:i r".. J. ma t teY" and then I

~")t'()PI")St.~ t.c."\ review the tl'anscripts o-f this.

i' ft~I,~t' l;t\<J t ti.lne. so I won' I:. b~ giving a decision

in 1.1\ i:.-~ 11I.'ttter until artt:!;' t.he J.unch hour--until

"I:I:.t'~t' I.wo o' clock~

rll"J.~llr~III!'::; tJnTI-: ll,~ 111.=,Y"nj.n!.~ Y"ec~ss j_s I. ,ken at t.his t.ilne. then

25 .,I;tl'-~I~ III.-.t.t...~I'S al'c r:t1~.11.t. wi It,. lJpon I'esulnjng after

U\I' 1111\f:hel=,n I'ecess. at :... ()6 p- In_. I:>ne Illattel' is

.1 111. ~, Lth .;1nrj t.hl~n tt\O~ 0 .,I JI' t.. l'etuY"ns t.o the

111.11.1.,., 0'01: 11iC':h,'t'-,j 130~zin;.,. .,~-oprl:»(i,,'at.ely :!::-:iO p_ln.

1'1:;. :;,,'1'1:...: :1() ;'lno'J :11-. I~i, i..I"o'.1 11I=?zir\;1.

!'lIl I)I\I.:KF~: 1:;01")1'.1 .0f:I.0~"rI r\. YCOlJI' ~lonroUI'-
30
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Ruling
.Wold~r. P. C. J. .

r?!:!l..I~~
WI')!,I)I":-'? _!~:..G,-~!,- (nrC\1ly):

Y".:s. No~w. dOl~S either P;:"1I. I.y want. to make any

fIJrtl\o~Y submissions bo?foy,.. I rlJle ".>n the mOltter?
5 M '" " YM C' N Y H.~. .-' ,..: o. our ono'JIO.

r tl..lvo~ I;o:)ns"inered the tran:-;, :ript an,j the evi dence.

.'lnrJ t.h.~ sub.nissions rnO)lje I.." c...>,..nsel anoj by at~ent.

rlo~.ll i n!-t first with the i S:.~Olt~ or the voir dire. I

'::O:innl")l:. "Iccept the subrniss:i 0 ,n made on behal r o"f the

O)cc.ust;!,i. that any statemt;~nts he maoje were not
10 ...

vo:J) unt.arily made and theru should have been a

vnjr ,j)re. I t is clear. ,-,n page "four o"f the

tY.uns(:ript--the evidence ..'r\ page "four says:

":".;t.; 11. on July the J.5th. I ~)A9. O)t 10: 45 p. m.. I

Y.e-.lt:.t;t~r\ded at 4200 Claypi ne Rise. Mississauga.

15 rl..i r:h~r..j Bezina identi riel::! himsel"f wi.th a valid

.("In to.ilY".i () Driver' s L3.(:ence. I \~1996-6550fj-609l5. Class
",:;" I=o'r On t.arj 0- ,. .

'Iht~n "I. that st.age. it.nt',~:-:n' t say he j_s a

1:lyi',.,py". All. he knows i.S '.I,at he is speakj.ng tl:>

;\ ~'o:.-,r~:I"1n calleli. f?jchC\yo 1I,..~jn,"1. an,j t,h.\t's all he

20 kn..,w::. Then at, t.hat sta!~..'. he gl~es L"1n. t-le says:

"r ~:IJI '~.t~q'Jen tJ.y i.n foY"merJ 1'1,". Bezj.na. it. was his

I. i.!.ll ,1;",- -~nti tt,en the t::I:-UY I t:Jeals wi th a voir dire.

'In I:.,'I!'I" fj.ve it. st.-lten:

""~'tj r-1y. 13..~zjna a,::kn()w:l.r~o:i, ,';os t.o rIle, t.hat he

I' O,,':..~ i V,!,J Lhelll"--:i.t.. say:.:;, "" 1::.1'JLi,:>n W.-:tS given tt:,
25 Nt'. 11,:,.,. i na. antj Mr. Oezin.o ,'CknL"1w).etjges tt:- Ine that

I.,! t' t!t :t."i Vt~t:i t.ht~III." T oinri' I, th:i n k we need to gt:>

,II\Y 'I.tt't.her un t.ho~ vni.r tljl'.t:~. Tt,..:- stat.ellient was

"o.ltlnl..try. So, t.t't~r~ W;:I:: .0 wniv~r ...t.. t.h...t t.jrnt?--

.'>:~'I' ..:.;:.~,~,j wa i vl:"r, il t. t o.'! :.1.1 t.t~llIer' t,. r'rl:)111 the t. jollle

30 !.Ic.,t. l;'jo:t',IY'li J1t,,%in.'1 jrjt~r\l.i I i"~IJ t\illl:':I-~l.f oj::: I?i,-:har,j.
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f!~2i n.:\. and all that sta 1,'~lnent w~s vo1untary-

111;tl. w;l:i.ver was never rel;I';1cted at any stage and

T firllj I.hat a1l or the evi,jence thCJt:. was gi.ven

5 .11~1.I!r t.h.it, ti..ne. did not I.:!qui.re a vI:>i.r Iji.re and

"";1$ .,,';l.;now1edged and adlni t.I.~d to be voluntary; and

i I. i ~.~ 1:'01:> 1a t:..~ at t,he t:i III'" of appea1. to try to

1',:-t:.r.I.-:t. that.. However. 1.I,,~re i.s a more seri.ous

i :-~:':I.I'~. and t.ha t.' s t.he i.SStl" l")r whet.her t.he racts--

I.t "'! .~v'i c:fence berore the C:I .tJrt.--on t.he evi.dence

10 I., .1"1".. I! I;he c(.)urt.. t:.he .JtJ~~f. Lce or the Peace cou1d

.~I:,..I:;llr1"lbl y c~ome t.o t.he conI: I.usi.on tha t the conduct

..1i..1 1.:1111:::t;i.tLlte care1ess cjl'ivi.ng- r have revi.ewed

t.h.'! n.:,t.e L,r the case c.'n ~~:: !:~t:.2' reported i.n 1980.

rll...t..;il'i.O Oi.st.ri.ct. Court.. (:",'ilnina1. submi.t.ted to me

ilY C:'~.=I..!rl 1-.. and a1so the c..,:..~ or 8~9i.!}~_~!}g- 'i~r:m~.

15 ..~ 1l.j'~'~l::;I(}n o. t.he A bert:.a (~'ltJrt or OtJeen's .eenl::h.

l'I~~)",'t.'~lj at. 9 Ml)t.or Vehi.,:le Report.s at. page 150.

I'I"~ i::;~IJe the court:. has tc") ,'I~t.ermi.ne i.s. under the

r;..:;t..:-~ 1:.1= t.his case. as t,t)l-' ra11i.ng asleep by t.he

; 11.:I:t.I:-;I-!(j. :i.s t.ha t:. StJ rri.ci.H' ,I. Tor the cour t. to ri.nd

20 U).lt I-II~ was dr:i_ving careJ.~;..~:~l.y- For t.hat purpose.

1 r,~v i ...~wI~d 3.1.1 t.he evi.,jl~n, :,~ that i.s on the i.ssue

~~i I.tl t'-,,'!:~ect. t.1:t h:i.s rall.i.n~~ asJ.eep- Fi.rst.. on page

111 1)1 I.tl'? t.ranscri.pt:.. in t.t..~ evi.denl::e I:>f C,:>nstabJ.e

r:, I~'; I.. ~y. :i.n h:i_s cross exalll i rIa t.i.on :

II'J,..:.~I.i"II: "')ir..1n't indicat..,. t.hat he hajj been

25 rll."t.tir,~~ nfr or anything 1',1 t,hat. nattJre. pri.or to

,.,':!.'I..1 I y f.l.ll.i.n~J ."sleep. ,I i r:t he?"
"'i:.;I~'-:Y: "I:lnly t.hat he W,I, t,:irelj at. t:.he ~")arty- "

II I 1 .,-," "..!rl .1. .J nl~ L..J: '

IJlII.:~I.i.'rl: ..Thi. t, hl~ W..I~-: 1.11"el.1'... Tt)...t, he ill:tll\it,t~lj I

30 1.1".1. I... 1:,,!1.1 .Isleep?" I
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j Rulj.ng, '..
I\n:-:w'~I': "Yes. An11. hav:ill!1 l:fue regard -for the

lot' i 1."'111 offering to nri.v~ .Iod his rerusal.. and

1.1\.1 t.' ~ frOln his own .;Jljml.s::-. i I)n. I baselj a care]ess-

5 o~:=:~:-.-wl~ll_. w~l1.. that's.1 11riving I::harge- "(sic)

:-:,). -it:. :is clear at that ~;I.;.lge. that the ofricer.

.ii-' I,i::: Itwn Inin(j. basel.1 a 1:.lreless driving charge

.~-:t.ri l~t.J y l.."1n the Tact that I.he accuse,j re11 asleep
I

I ,lOlj l:.t\l.~ fact that l"1e re'fII~.I-~d an oTTer rrom his
: 1I'.i.,,~ol'j t.o drive hiln home-

10 111Y-oill~l to page 22 of t.h~ t.ranscript. in the

I 1..x,IIII'i nut.ioo :in-chier or t.l,e accuselj. at

! o,...'f'Y-llxllllat.ely .l.ine 22. ti". ill::r-:usel.":t states:

.'Ye..,ti. :r did ree1 ti.red ,11\lj my Triend tjitj oTTer

i 1.11 l"Jr; VI~. but I -figured I was Sl;) c1ose tl..' home.

I I: m~.Jr\ :r di.dn. t-":'I didn' t". rea11y ree1 19 d -fall
I 15 ~J::;l.~~~. and I dropped hi.n Ilf-f; and a minute 1ater9

.I.h.'tt \".15 it."

lltJI~st:. ion: "So. th:i~ peY-::;'ln ho'llj been in yolJr car

Ih ';>"-"~r\-

Ar\s~}t':Y-: "Yes. I .fe1l a~.: I,~ep as SI;)I")n as I had.I 20 111-Orif',,',rj hill! or~. ,.

11-0'-::1\ l':llnt.inuing on. on r'o'~-1'~ 28 in the cy-oss-

".>'.IIII-in,')t".it"1n. apprl-Jxj.lnat.el,,' li.ne :1.5. the acCtJsed

11',..' W :.t , ,-, '. .'.

"~'UI'I '. T rt'?l.t. ti Y-1?(j. r L.. ,.-It.en tl;) !)I:1 to sleep. "

l',rllj. tl'l li.ne 28:

25 IIIJI.~:;I. i "r\: "Was there O'Jny I: i nl1 o~ signs OT -fati.gue

"I' y,lwni.n!=J?"

I\n::wl~t-; "No. Tt") he h,")n...:;I. with YOt.l. it- h.'tPpen..~d

~:'1111,:J1'11 I Y. f:veryt.hi n!J ha~'r.', .oed T.:tst;.. rea:lJ y ~ast- ..r

1"I-~r\ "r\ t.l:>f) of ~)...!::te 2fJ:
I

~ 30 l'III.:~I.i'lrl: "y,"\t.1 hali no fll II"Y- warni.n!:J t.hen'?"
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r~u:ling.
1\1':';W'~t' : "No."

lhJI;.'sl.i,'n: "You were fall ing ,~sleep?"

Ar':~wl"?t"": "r j\,jst d'-"1zed o1't"."

5 Tt,,~ .JIJ:.;ti.ce. in his deci:-; i l:Jn. relies on Ontario

(~I:IIJt'.t. I~'r Appeal decision 'i n tj~iQ!:~. which t""eTers

t wl"1I~,..e the,..e is an acc'i I jl~n t. which is

i n':I)n:::istent w':ith any ex~,lanation such as. could

YO1is.." .1 reiJsonable doubt t.llat the accused could be

t:I"11JnlJ ~luil ty oT careless ,J,..iving- But. the

10 .JIJsl:.i(:I'~. pe,..haps. Tails (.1'1 appreciate. in this

I-:;I:::~. I.hat. there was an t:.;.:planation gi"en by the

;11 :1:II$I'~lj- The explO1natil:J1'1 i.n f.'II::t WO1S. t.hat. he

I:.'~ I I ...~;l.t;"?ep. without any ('I-i.or warnin9- Now.

It',II. ,,'xI=.J1C'Jnat:ion cr.>ul.d CYI..iJte a reasonablt? doubt.

~;,), 1'."';lt Ijecision would .11'.I~",ear not to apply in
15 1'.11 i~; 1-:':ISl~- The JlJst.i.ce ~;.I..1tes I:>n pat:Je 32. at

..1~lpYI)xi.lniitely line J.8: .

"r 1:.1,)0" t. think going to :;:.1 eep is an offence to

1--:.)I'"I:.l...~;s d,..i"ing. especiil Ily after his own

LJ,:lllii ~;:~ ll:>n that. he halj bel~r.. Ijrinking for four
20 I,Olll' :':. "

rt-1 i~; !ll~ts lJS i.n to the wh,",i e drinki.ng issue.

Ill-",i 1;111:;l.y the Just'; ceo 01' I.tle Peace p:l.aces grea t

WI-, i !-;III-. I.n the acl::usel:J stat., '1IIent--his own statement

I.t.,..t. h,:;o t-.ud consulllelj SOIIlI" '-1:lcl~hl:>l- It is lilY view

1.lh.t. 1.1"" JlJst:.:i(,~e. IJnfo,..I;."I'cll;..~].y. 11Ii.~~-'di"'ected

25 I. i 11I:~1 ,1 I'. hy plCtc:in!.:l t.his 1'.IIIJ:,hasis on the dri.nking.

I".,:,'I'~';'" 1~11..rl? wCt~; nc) e"i,J, '..I::'~ as t~l") whet-.h.~r thet""e

.:..:; ,11.,,- ':;I:lr'nect~'i(")n bt?t_w(~. II .lr\y Ijt'.i_nkin!~ anlj th.~

1..11"", .1:-:l~.'I;.!~",- f\OIJ. ttll' .JlJst.i':I~ s.~ys '~.n p.lg.~

:i:', "I. "'r'r"'"lxilll.lt..:~ly "I ir..,. :;.0:1:

"1 I.I.illl, IJrll".'t" t:.hr:" I:.-.,...~I,..:~ .J,..i"jr\t:a .-:tl.'lt""!.:lt:'. I
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Rulint~.
1.1, i ok I.I,e Cr()wn has pr()vc,.1 a Q~j,!!!!! _t{!~i,~ I::ase. ..

11",..\ "1"\ p,~ge 3::) ilt the t"I'. the I::O'Jt'"t says:
., r ,1111 :-;.,ying t.ha t he Inay 1',lve rallen asleep anlj

5 I ,1111 t..:lking t.her..~ is ~n :illt"erence. that because

III: I:.t\.:! ,-alcohol he consum"~11 at the party. that it
r:"Jt hi In to sleep. ..

Wi.t.t, U")e greatest respect.. I i)m to view that the

.J'lst'ic,-~ was not entit1ed t.l:) dt'"aw that inrerence.

,'I Ilj t:.h;;l t the on 1 y evj.denc(~ herot'"e the coUt'" t. is the

10 f':,}I.;t t:.hat. the accused re'll as1eep without any

'-'1- i_I:»I' wi:lt'"nin9. The only I:!vidence or some pt'"ior

::;IJ!)!)f."st.J.on. is that he wa:'. t.ired- But. it is the

vif?'" ,-,I"' this court that. .j'lst because i) pet'"zon is

I:.j 1-~I.t. ,joes not nec~ssat'":i I y mean that the person

1"Xp"'I-:t.~,; t:.h.--Jt they are ~30j I.::, tl:> Tall as)_eep behinlj

15 I.t\", wt-ll,,~1. So. l.he rj.nlji.ri:1 I")r this court. jn -fact

t,I".~.. '"" "',)3 i.1n exp1ani)tir"n ~. iven by tt,e acl::'-lsed.

~"I,j,:t, t,y'eate(j Y"eas()nable .Ioubt. t.haL the l'~aY"ner

.111:.;I:..il.l. mis-di.rected hi\ll~~.,I.r with respect to that

1:...~..l.,rl;ll.i.on .;lnl:J w:it.h y'e~:f" 'I;t:. to the evil':jence.

20 !"I"f. "ll ;~1.]. of the eviIJI~rll.l~ l.")f thi,~ I::ase. I am or

1.1". '." i I .,., t.t,at. t.t,e l'::I:)Urt ',,111,j t.":I:)lne t.,:> no I:>ther

"",1': I :,:~ i I"n. b'Jt:. t.h,.lt. the, .ISI,? t\.'IJ nl:-1t. b~en prl")ven

1",.y,.rl.1 .1 reusl.")r'O:"tb] e tjo'Jbt.. i:Jnlj ur"ier the

.,it'I..IIIII:.t~dnces. I ,1111 ~:;Joir\~~ 1.1) al.1.I;)w the appeal anlj

I ';11'1 !i" i ng tc.J l.")vcY"-t.uY"n t.1 ...~ convil::tit"3r\. I wi11

25 .,I'IJ I t';;'It any pena] ty t.I,.,t~ hi:JS bti":I?n pa"ilj to be

v.:.I.tl..rll~lj t.C) the acc:'J$ed.

Mil r/\I--Kr::I~: Th~lnl< YI")'J VI', Y III'JI::h-
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Cert.i 'ficat.ion _....
lHTS 1:.; III 1:lllrrl:"Y '~Ili.lt. t.he

tllr~~~I.,irl~l .i~: .1 ".rl.ll~ ilnd acl::urat.e

1.t'.ln~.~I.t'.iJII..i,m Ilf lilY rl~f::ord:i.n9s.

5 1.11 ".I,,~ 1".,:-:1. 1)1' lilY ~,;kil.l nnri abi.l.i.t.y.

.~l.. .--:,{1(..<'l:~/"f.<::.. II. .".1""11,.1, 7f"

r:'"I'IY I. Il'~I""lt. I t"
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