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symbol jnterDreta~_iQn
.., interrupted sentence/continuation of sentence.

incomplete thought.
20 A~_~ change of thou9ht in mid-sentence.

A_A parenthetical statement.
I

(~ used in legend to indicate a space)
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~ REASONS FOR JUDGEMENT
~_.-

~HE HONOURABLE JUDGE R.J. RICHA~QS- (Orally):
5

This matter was set over to today's date on

agreement of counsel that the motion would be
dealt with, and depending on the outcome of

the motion, another date for trial would be

set or perhaps it would come to an end 1f the

decision was contrary to the Crown.
10 The motion is a motion under section 10Cb)

of the Charter, and more specifically, the

denial of the opportunity to contact counsel
of choice.

The evidence as it e~anated from the

application vas that the accused ~a5 stopped
15 on a roadside screening process. When stopped,

fI he was asked by the officer i£ he had anything

to drink, i£ he vished to blov into the

roadside device. He indicated at that time

"I'd 1 ike to speak to .my lawyer'," and that
1s confirmed by the police officer who also

20, testified the accused said "my lawyer". The

officer indicated to the accused that there
vas no need at this point in time to talk to

"your lawyer"', and that "you're not charged".
i He subsequently failed the test. He was

charged, given his rights to counsel and

25 returned to the station.

There was evidence 91ven by the accused that
.I vh11e at the station he indicated to the

officer, "I'd like to speak to my lawyer".
This i3 where the difficulty arises, I submit,I 
from the Crovn's perspective. It 18 not deniedII
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by the police officer thie may have occurred.
There is no notation by the officer that the

5 a.ccused sald at the station "my lawyer". It 1s
not argued by either side of the issue as to
whether or not the accused gave the name of
his lawyer. I'm satisfied that the accused did
not give the name of his lavyer to the polic~

officer.
10. There seems to be an unexplained period of

time in terms of the accused sitting in the

police station and when duty counsel phones.
He's brought to the room to talk to duty
counsel. He sits in ~ room with a telephone
that only has the ca.pac1ty to ring into the

151 room. He then leave5 the room and takes the

..appropriate tests.
; The fundamental issue I think in this case

he~e 1s the fragile situation that an accused
individual is in at this point in time and 1
do not think it would have been very difficult

20, for the police officer to ask a very
simplistic Question: "Who is your la...yer?"
which obviously from that point on may have
changed the-whole set of circumstances. The
officer never asked that question. I don't
accept the argument put forward that pe~hapg

25: the accused should have shown greater
diligence in supplying the name. He explained,
"1 never gave it. I was never: asked". A very

! simple set of circumstances.
Secondly, another point here that 1 think 15

impor:tant as to why duty counsel vas ever
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.called? The accused had always indicated "I

I ...ant to speak to my lawyer". ! t would be a
5 very difficult situation i£ individuals vi shed
1 to contact a lawyer of choice and instead they

! were only given the opportunity to contact

1 duty counsel.

I "' I find that there 1B a breach of section

! 10(b) and I find the breach 15 significant
10 enough that the evidence flow1ng from the time

he vas stopped on the road until the

completion of the tests will be excluded
t

) under section 24(2) which includes the
admis~ion of the Certi~lcates of Analysis and

the breath readings fro~ the breathalyser
151 technician. That's my ruling on the motion,

1t vhich then obviously leaves the Crown with, I

vould submit, no evidence at trial.
I

**~*******
I

I

20; THIS IS TO CERTIFY that the
foregoing 1s a true and accurate
transcription from the record
made by sound recording apparatus,t to the best of my skill an4 ability.

i (This 1s not a certified
..transcript unless
.originally signed in
, blue ink.)

25
I

Certified Court Reporter

f

:
t

..3°:
i.

,
!

i
--


