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_ P, Jdubrattuan - submini ssions
FLIDRY, FEBRUAPY 4. .0U¢
5 MS. gOoHE: And T think the® just lezaves the
Christina James matter Your Honour and that is on
the appeal docket. Numbsr four on the appeals,
Christina James.
MR. JUBRATTAN: And for the record, Your Honour,
10 it’s Juprattan, initial F., agent for Ms. Christina
James who is not before us here today.
THE COURY: Sorry, what did we do with Castro
matter?
ANOTHER MATTER DISCUSSED AT THIS TIME
15
UPON RESUMIINGEG
THE COURT: Christina James, ves. What is this one
21l about?
200 gpMTS3TIONS BY MR. JUBRATTAN:
The Christina James matter, Your Honour, is a matter
of permit moior vehicle to be operated without
insurance. There was a trial conducted and the
o5 defendant did testify however it would be my
respectful submission +hat the Crown's case failed
in several areas and the learned Justice of the
peace did err in law. It would be my opinion that
+he trier of fact erred in her ruling by not
giving sufficient reasons as to the verdict and in
36 turn, determine reasons for judgment by reversing
the onus of burden of proof.
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F. Juprattan - Submissicng

70 sieo mubmit thet thne Trown Naz NOT Proven &
preoima facie case by providing any evidence .ol the
? ciemert of permizsion at any time withir the trial.
if I can take Your Honour back to page five, line
four through six.
THE COURT: Page five. Yes.
MR. JUBRATTAN: It’'s guite clear that the issue -
10 and the Crown is quite ciear of the issue.
Permission is the only issue to be put forth before
Her Justice of the Peace. Yet in - her learned
Justice of the Peace, Nadkarni’s reasons for
judgment, this matter in her opinion comes down to
the onus of due diligence being cn the part of the
15 defendant.
THE UOURT: S0rry, it sayvs JUST.iCce 0L The Peace
Opalinski.
MR. JUBRATTAN: Actvally I think that’s a clerical
error. This matter was. . .
THE COURT: You’re right. On the front it is
20 Nadkarni and they. . . .
ME. JUBRATTAN: &nd I belisve the judgment was on
the same date by the same Justice of the Peace, but
it's probably a clerical error if I'm correct. £
my friend concedes to that.
25 THE COURT: It doesn’t matter.
MR. JUBRATTAN: If I can direct Your Honour to page
13, line 26 to 3Z.
THE COURT: Page 13. Yes.
ME. JUBRATTAN: And this is where the justice
addresses the due diligence. Due - and 1’1l just
30 read from the transcript. “Due diligence is one of
the things that could be accepted but this is not
Al Q0387 jrev.07-0M3
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Hond: . .
THE COURT: Page six. Line ZZ %O 25.

ME. JUBRATTAN: During gques . ioning she states guite
ciearly in her answer. The guestion is: AL any
time did you ever give permission to him to take the

keys, use vehicle or you know, at any time you wish

vou might be able to horrow the vehicle and she

says, no I didn’t. Again on page ten, lines 30
through 32. Again she supports the fact that - that

as the first time that he actually came and

£

this
e vehicle. She also states that she has

ct
=

just took
o authorize him before she - he actually borrows
t+he vehicle, mecaning the father. Again in support

of the same issue on page 11, iine seven. The
defendant states, her father 1is not to operate. . .
THE COURT: Page what?

MR. JUBRATTAN: Page 11.

THE COURT: Yes.

MR. JUBRATTAN: ZLine seven. She indicates that the
egular operator of the vehicie.

through - lines 20

father is not a r
And again to reiterate on page 12

through to 25, again she states that she has to give

permission for him to operate the vehicle.

My respectful submissions Your Honour, is I think

the defendant has made it quite clear and concise
that she did not authorize or give permission to hexr

father to operate the vehicle and 50 it would be my

finai submission, but +here’s no evidence of

permission by the defendant nor is there any
evidence produced by & Crown that would substantiate
that the operator of the vehicle in question did

have permission to oparate that vehicle on that

{S068) T+ ugaaeJdgne " 4 dg+:10 0T RelW
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F. Jubirelier = Subnissions

F. Jenn - Subnissions

t the

da .. nere wWere No sStatan

™

& presented

1 ievel by any witness. There was no viva

-

FOCe

ot

-
o

ye
~

gerice given by the ope_ator of the vehicle in

e

-

i

v

question and there was no statement or admission by

the defendant herself that she gave any permission
T

at any time to operate the vehicle on the date in

guestion.

Thank you, Your Honour. Subject io any questions
that vou may have.

THE CQURT: Crown. Ms. John.

IONS BY MS. JOHN:

20

by
(%]

30
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The Justice of the Peace - it is a strict liability
ffance Your Honour and that’s where Lhe dilligence,

the due diligence defence has come into play.

When you look at the cross-examination of Ms. James

and that cross-examination starts at page nine, line

17 and this is where Ms. James is indicating a set

of keys were left in the kitchen. Okay and you said

the keys were. . .
THE COURT: Sorry. Where are you?

Ms. JOHM: Page nine.

THE COURT: Page nine.

MS. JOHN: Line 11. And you said the keys were left
in the kitchen, the keys in my house, in the kitchen

in those, vou know, the key racks. And how long was

- prior February 16, how long was the vehicle not
insured? I'm not sure. Then she went on to say a
couple of months. Then if you go down to line 25.
Prior to February 16" had your father driven that

vehicle before? Yes he did. He was the one that

vueaseagnr 4 dos:10 01 Rel
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the vehicle. He had it. Tuin, n= had it bhefore.

Wou.c it be on a regular ~uagion’ No, because he
got it for me. Then you go on to line ten.

THE COURT: You mean page Len?

MS. JOHN: Page ten. Was the vehicle insured when

it - did vou drive it to work when it was insured?

ves. How often would your father drive it? During

rhe week or weekends. Did he have an extra set of

keys? There were - there was a cup of keys. 1

think the garage, because he got it from at work,
they had keys. When you removed the insurance did
ever inform your father that there was no

He couldn’t drive the

you
insurance on the vehicle.
vehicle. Well I didn’t teil him. I didn’t figure
that he would be coming to my house and just taking
the car. Like that was the only vehicle I had at
he time so if I wasn’t driving it there must be a
reason why I wasn’t driv¥ing it.

On one hand she’s asking the Court to - she’s asking
the Court to assume because she wasn’t driving the
car, her father should make that assumption that
there was no insurance on the vehicle.

And again my gquestion to her was, line 20. Well if
he wasn’t coming to your house often he would - how
would he know that you were not driving the car.

Because it was - how would he know that I wasn’t

driving it? Exactly.
he would see the car there, it wasn’t in the garage,

Well he would know because
it was in the driveway. And then continues. . . .

THE COURT: She said that was the first time he

actually. .

dps:1D0 01 Rey
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peo, LosRr Time he 1ok 3
THE CUURT: . . .Jjust took the car.

MS. JOHN: Yeah, the time she used to have it before
it was insured. I gave it to him. 1T said okay.

And then when vou look at page 11, line 20. |
question I posed to her. Well should you not relay
that information to him? Well me and him don’t live
together. Me and him don’t talk on a regular basis
- basgis. DbMost of the time when he even goes there
to see my aunt I don’t even know. Like we hardly
talk, we hardly see each other. So I didn’t think I
had to go out of my way To call him and tell him.
Furthermore I don’t have a number for him. And then
my - again my question to her was, at line 25 again.
Even at that, did you not think it was prudent when
removed the insurance from the vehicle - could

ciose the door - oh - to remove the keys from

you

you

the garage or take the keys that your father had

from him or remove the keys from the kirtchen knowing

that he drove the car. Line 30, her response. Well

because there was more than one car - there was more

than one car that was in the house. Like sometimes

T had to put the car in the garage so the keys were

just there. Question on page 12. So you didn’t
take the keys from him, you didn’t remove the keys

rom the garage or in the kitchen - from the

th

kitchen, they was just - there on the kitchen.

Thank you.
So you have a situation where the father has a set
of keys and the defendant removed the insurance from

the vehicle knowing that the father had drove the

car on a regular basis. Now the excerpts I went

(5061 T+ ugqledgng 4o dog: 10 DT ReW Lg



. ~ LR SO
. EOON ‘e e [ SPRP .
aptd oot npe .
R RN 1. .- N -
. RN TN e e . B i i '
B Sl .- RN . Ve
. . R . )
i .
o 5 P . s ¢ . - . .
\
R ea ! . PR L. -
. . [ P LGRS - R .
[ .
. ‘ ! I .
’ . . . . . . . " .
. oo . . - N e .
S . ., o e B
. - ¢ .
) . . N PR PR N
: : : - e e i
’
. . Yo - Lt -
PN .o ~ . N . - . . - . . <L e L -
R 0 . :' R P n . .
PR . Tan . . - S -
D L e
. v . . .
. . RN e (R PR PN e
- B v : e
N i g
- B £ ; ‘ RS
!
ey N & N
. o
o . - B .
v - -
. T . . a e 0 e A .ol e
0 - d . L
. M . o’ .. i
. . 5 - . ! '

——

el

e et e P ANt 0 e s



20

25

30

8

L, John - Submigsgsions

B .
¥, Jubratian - Reply Submissions
theouyi, tThe rranscripts -z o tendant was aware
that her father had a set of ksys and he was driving
wers were inconsistert to her

the vehicle. Her ans

evidence with respect to the permission. At one

point she’s indicating, well I removed the

insurance. I don’t have to tell him. There’s no

way I've contacted him and we don’t see each other

on a regular basis. But yvet still she’s saying, I
never really give him permission. That’s when the
Justice of the Peace indicated it’s a defence of due
The defendant has not met that onus of

I think the defendant has to go a

diligence.
due diligence.
bit more than just saying, well I left the keys

+here. I didn’t think I had to tell him there was

no insurance. She has to make that effort Your

Honour when there’s no insurance on the vehicle.

She has to make the eftort ot taking the keys from

him or at least notifying him that there is no

insurance, he shouldn’t be driving the car.

I would respectfully submit Your Honour that the due
diligence defence has not been met and the
conviction was rightfully entered. Those are my
submissions.

MR. JUBRATTAK: Could I just make a couple of

comments Your Honour.
THE COURT: Yes.

REPLY SUBMISSIONS BY MR. JUBRATTAN:

of excerpts from the

=

My friend read a couple
mplete. On page ten she

transcript but didn’t co C
started reading from - page fen, line nine, hut

01°d 94LB6-105 15081 T+
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i, Jubrattan ~ Keply Submissions

g it coaaplete the very .00 Dioe 9f that answer

Lo

she asked the defendant specifically if you’'re

4=

1.7 the father has key: and says right at th

3]

-3

[*a]
]
<
=
T
P

!
very last line, I'm not sure if he had keys. 5o
that’s & pretty big assumption to assume that the
father had keys when there is no evidence that he
had keys. She stated that there were keys in the

garage and she stated that she had a set of keys and

there were a set of keys in the kitchen and that was
because there was two vehicles at that residence
that had to moved back and forth from the garage.
hgain, Your Worship, my understanding was that the
issue to be addressed at this trizl was permission
diligence. I think what we’re referring

15 and not due
Lo is an inferred permission on the part of the
defendant and the father doesn’t reside there. They

don't speak very often. If he was involved in her

life at one point, he certainly is not involved
think on page seven, line eight, she

anymore. I
We may - we talk

-2 goes on to mention that they talk.
maybe once every three weeks if that, when he feels
like caliling. So they don’t even really converse.
The only time they converse is if she’s at work on
the weekends and at that time he would ask her

permiszion Lo borrow the vehicle and she would

25
actually hand him the keys. She’s also stated as
Your Honour’'s noted, that this was the first time
tha* her father had actually just come and taken the
vehicle without her permission. And again on page
11, line seven, she states, he didn’t drive it

g0 regularly.

Afrer re-examination, Your Honodur, on page 12, line

AG COB7 jrev.07-01)
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F. Jubrattan - Repiy Submissiong

22. I =znued the defendant ageo.in, voirld he have to
ask your parmission before borrowing it on the

? wesberdir or did he just come and take the keys?
Mo, he nad to ask me.
And again, Your Honour, [ would submit that there
was no permission by the defendant. There was no
statements by the operator of the vehicle nor was he

10 subpoenaad to the trial to give that evidence by
viva voce evidence and my respectful submission is,
asking that the appeal be granted. Subject tc any
questions thal you may have.
THE COURT: Okay. We will hold the matter down for
2 minute.

15

OTHER MATTERS DEALT WITH AT THIS TIME
U poON RESUMING

THE COURT: So we just have the one last matter.

20 MS. JOHN: Yes, Your Honour.
THE COURT: And that’s it.
T'm not content with the disposition that was made
in this case. So I am going to go and spend a few
minutes and see what 1 can come up with by way of an

- alternative.
MS. JOHN: Okay-
THE COURT: '11 be back in 15 or 20 minutes.

RECESS
B ypowN RESUMING G:

AB 00867 (10w 07-01
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WaKE, J. - Ruling

(Oralliy):

Dealing with the matter of Christina James.
Christina James is charged on the 16% of February,
2003 at the City of Mississauga, being the owner of
a motor vehicle, licence number AJLCS551, did
unlawfully permit the said motor vehicle to be
operated on a highway, to wit: Erin Mills Parkway
at approximately 9:53 p.m. when it was not insured
under a contract of automobile insurance.

7t is conceded that the appellant’s father was the
driver of the motor vehicle and the question for
determination at the trial was whether or not the
appellantz’s father was given permission t¢ drive the
motor vehicle. 1t is also conceded That at The time
her father was driving the motor vehicle that the
motor vehicle was not insured.

The Justice of the Peace proceeded on the basis that
the ocffence was one of strict liability and that
therefore the only defence available to the
appellant was one of due diligence.

While there is substantial case law to suggest that
an offence of operating a motor vehicle and being
+he owner while the motor vehicle is not insured is
an offence of strict liability, 1 do not believe
that when the offence is particularized as it is
under section 2(1) (k) of The Compulsory Automobile
Insurance Act, that ilL is one of strict liability
and that the only defence open to the appellant is

one of due diligence.
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Inthe Ontario Court of Justice heldat 7755 Hurontario Street, Brampton, Ontario
. (Court address)
taken from Recording No............. R31-077, 2000, ceuecicmreeriremmanereinsessnesmsecneneceses
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