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The issue raised on this appeal is whether the Provincial

Judge who convicted the appellant erred in permit:ting the Crown to

reopen the prosecution of the appellant after the appellant had

pleaded not ,guilty, and after all the evidence against him had bee!);. .
.led by the Cro~n and after which the appellant had elected to call

no evidence and, .furthe~, at a point after the submissions of both

sides had been totally 9ive~ or Substantially Siven.
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The appellant was apprehended by a police officer on

f driving a motor vehicle on a highway at a speed of

rs per hour in a 60 kilomete,r per ho~'r zone. The

arresting officer, afte+ stopping the appellant, smelled'alcohol

on.the latter's breath. That prompted a demand for a roadside

breath test. The time was prior to 1:06 a.m. on the day in

question. The device registered "a fail'l. That further pX'ompted

a demand for a breathalyzer test at the police stat~on. The -

reading. on the breathalyzer machine taken first at 1:55 a.m. and

the second at 2;15 a.m. registered 100 milligrams of alcohol in
,

100 milliliters of blood.

, ..
;! .;

1,-':,:1: The arresting officer completed a docutnent known as

.I~c":j,.\"~:,{~o,tiCQ of Suspension of Driver I s Licence. It is dated the 22nd

¥;ft;:i',:~~Z~"'.:~','" -
, 1987. The time the officer noted was 1:06 a.m. The .;

...~ " '

-reC!.son for the suspension in the arresting officer's handwriting
,", .is ~s follows: ," ,

of his 12 hour.'suspeI1sion obtc..ine-3....reading of 50 milligrams or more "

; on a breathalyzer .(Borkenstein) .
...~.. pursuant to Section 30(a) of the
,::;,'-~:1: Highway Traffic Act.

'c'~c"

":-'!'):;""(;I!Ji;""c,,,;,:..~ During his cross-examination the arresting officer ~as
'. .'.," '

,;l::;~;~,f~, asked the following questions and gave the following answers

~.:';'i,;;~! ')f~~'~;~~;;,"P8~ferning ,the Notice of Suspension (an exhibit at ~rial) .

I 8;:,t.;f;:: Q ..In fact a.fter the roadside test ,,

..did you late':: serve him with a
~$ Notice of Suspension of his
~.. ~ , ( . ) 1 , ? .
;~~. Qr~ vers S~C ~cen se.I 
~~.;¥,,;,~~\~i;!'M~:\7::- c' ...
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A. ThAt is correct. ..";:~;,;~
,

Q. And, is that the document that ,;' ,..!:::~c
d ? ..:;;::t

you prepare. ;;..:,".i,,;t,.

: \("~'~: ):fi!(~: A. ; That is correct ~

;c;,"',';,':;; "",',' Q Doe$ that document accurately :':"'::;!;;;":;'f;:~",:1:i',,:

.,:',.;.,' r',,' Q. What time did you complete that" ',;"f.

.docUtn~nt? , ci~!;1;!i;;,..:,~)tf~
"'~~!,.\-,:," ::~f;~;,'.;";;':':;" A. I don t know when completed. ;[1

~~;~~~~:ea~~e;O~~~ ~~a~~~~i~~:~ (SiC).., itl

The Learned Provincial Judge after hearing argument ,;~.

.
the matter to anothe-:: date. upon its return and upon

~;~:;::. c :."
1~;,,:,.{4'-;; a :mo'tion by Crown counsel, in a long set of reasons which I find
!1:",., :;

C'~ quite confusing, the Crown wa.s peI:1nitted to reopen the trial" and
"

to call the arresting officer back to question him concerninoC' .
: ,

;;;;;]!~fi:i the Notice of suspensio!1 and the cQntents the officer had w::-itten

i:!~'~~~';'c ;{::;...: ~i'" on-,'it ...

In my respectful view that Notice of S'i.1spension and its

J,:::,'::,;'.:~r~l~t,~~;~ontents which refe~red to the appellant at a certain period of
! " ..

blown a breat.:'1 sample into the roadside machine in

t1I~~\c, ',' ,:~~'P~'$$..~:,of 50 milligrams, in the absence of the document itself

what the reading actuallY was as obtained from ~~e
.-

."c~ re~thalvzer, is evidence which is admissible and is ca.t:lable in(~t~,." :"",.,' ;""";~~,.: ' -

,'f4:~~"~ '4~1: ,;~~'.,a: 'fact of beind e'.ridenc:e to the corltrary.
"'~ ,"."

.,.;""
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The Crown counsel at the trial who was not counsel. on
!

1 was experience,d and capable. Ee was well aware that

nt had become an exhibit at trial. For reasons best ~:'

r ":;:,;,, 'C".: .'~,,;,.;,,':::~~4~:.'~:9~ to hJ.mself he does not appear to have thought it necessary ,
..~~;,!;:,c,,:! "".' , ."':~
k~tf~~,\~'cr!.t.o";;re-exa.rnine the arrest.l.I19 officer on the contents to clear this ~~c
~)~f:;;:;:~,l,;' .!:~"t
,:;r;~~)~:1~~ matter up. The Learned Provincial Judge obviously felt the same ,,";£~:

: "~~i ,c'"
j .J{t,'J'" way. The Provincial Judge should not have reopened the trial in
t .j ,! the$e circumstances after the accused had elected to call no .
, .,

evidence and after argument had been 9iven. The Crown is surely

entitled'tc? only "one bite" and not two.

.: .~:c !:~;, , '. .."~~;;'&~;"~';!:::<*{i,"~;~£';" Both counsel on thJ.s appeal have agreed that 1.£ I shoul

as I hav~)that the exhibit was capable of constituting
," ""'~ '- ' , , '

~?~'~it;::;"~~evigence to the contrary, rather than ordering a new trial the
:,:,!:';r~t~'..: ;:,';

,~~1~~appeal should be allowed and a verdict of acquittal entered.

;';,,:;l' , " )Jl

Accordipgly I the appeal is allowed. The conviction. is :;£
"'1"

:?,,;~i;¥~t:_\Cj,~ashed and, in these circwnstances, a verdict of acq\littal is ;l;~':j,t~~~i:"" " j;

'~;;;$;\¥".'entered. ;'

;ti)()j' .i
""",;\":l;~;,,,~ATED AT TORONTO THIS 20th day of January, 1989. \~
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