- | «.01
CRASE DISMISSED 416 299 35956 P

» | DD - Evibeniee o Tae
, ,//VM(M : /vp_( WM - 0290788 CONmRARY

DISTRICT COURY OF ONTARIO

BETWETEN: : !

GAETANO DIPIETRO

Appellant
vs
HER MAJESTY THE QUEEN
. Respondent
- APPEARANCES
L. G. stortini, Esq. < ' For the Appellant

Ms. G. Dobney For the Respondent

ENDORSEMENT

E. R. 1ocks, p.c.g.

The issue raised onp this appeal is whether the Provincial
Judge who convicted the appellant erred ip Permitting the Crown to
reopen the prosecution of the appellant after the appellant had
_Pleadeg not guilty, and after all the evidence against him had been
led by the.Crown and aftexr which the appellant hag ;lected to call
ne evidence ang, further, at a Point after the submissions‘of both

sides had been totally given or substantially givenf
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88 kilometers per houx in a 60 kilometer per hour 2one. The
a;rest;ng officer, after sgopping the appellant, smelled alecohol
on thHe latter's breath. That prompted a demand for a roadside
breath test. The time was prior to 1:06 a.m. on the day in
question. The device registered "a fail". That further prompted
a demand for a breathalyzer test at the police stat%on. The
reading on the breathalyzer machine taken first at 1:55 a.m. and

the second at 2:15 a.m. registered 100 milligrams of alcohol in

100 milliliters of blood.

The arresting officef completed a document known as
Ndﬁice of Suspension of Driver's Licence. It is dated the 22nd

iqﬁﬁqﬁly, 1987. The time the officer noted was l1:06 a.m. The ..

- - reason for the suspension in the arresting officer's handwriting

¢

.-4s as follows:

Of his 12 houresuspension obtained
reading of 50 milligrams or more
on a breathalyzer .(Boxkenstein)
pursuant to Section 30(a) of the
Highway Traffic Act.

During his cross-examination the arresting officer was
dsked the following questions and gave the following answers
erning the Notice of Suspension (an exhibit at jfrial).
Q. - In fact after the roadside test,

did you later serve him with a

Notice of Suszension of his
drivers (sic) license?




A. That is correct.

Q. Aand, is that the document that
you prepared?

A. .That is correct.

Q. Does that document accurately
reflect information that you
put on it?

A. Yes, I completed that document.

Q. What time did you complete that
document?

A. I don't know when completed.
I presume it would be completed
sometime after the breathalzyer (sic)
test; . T

The Learned Provincial Judge aftex hearing érgument
yrned the matter to another date. Upon its return and upoen
a motion by Crown counsel, in a long set of reasons which I find
quite confusing, thelCrown was permittgd to reopen thg trial” and

to call the arresting officer back to guestion him concerning

the Notice of Suspension and the cQntents the officer had written

e;uhéleer is evidence which is admissible and is ¢capable in

fact of being evidence to the contraxy.




CASE DISMISSED_ - 416 299 %IBS P.O1

the document had become an exhibit at trial. For reasons best

{kﬁbﬁﬁ-to himself he does not appear to have thought it necessary
;td%r;~qyamine the arresting officer on the contents to clear this
mattex up. The Learned Provincial Judge obviously felt the same
way. The Provincial Judge should not have reopened the trial in

-

+these circumstances after the accused had elected to call no :

evidence and after argument had been given. The Crown is surely

entitled to only "one bite" and not two.

Both counsel on this appeal have égreed that if I should.

conclude as I have that the exhibit was capable of constituting

)

evidence to the contrary, rather than ordering a new trial the

appeal should be allowed and a verdict of acquittal entered.

Accordingly, the appeal is allowed. The conviction®is

quashed and, in these circumstances, a verdict of acquittal is

entered.

DATED AT TORONTO THIS 20th day of January, 1989.




