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Appellant was involved in atraffic accident. Two blood samples were
taken in hospital for analysis of blood alcohol level -- one for the police and onefor
independent analysis by the accused. Some two months after the accident, appellant
was charged with two counts of impaired driving causing bodily harm (Criminal
Code, s. 255(2)) and one "over 80" count (Criminal Code, s. 253(b)). At the same
time he was served with a Certificate of Analyst (CA) which revealed that he had
had four timesthe statutory limit of concentration of alcohol in hisblood at the time
the samplesweretaken. The Certificate of Analyst did not mention the existence of
a second blood sample. In the six months between the time he gave blood samples
and histrial, appellant neither requested the extra sample of hisblood nor applied to
any court for itsrelease. The appellant was served with a Certificate of Qualified
Technician (CQT) theday before histrial. The CQT stated that the taking of thetwo
samples complied with the Criminal Code, and that a second sample was taken to
permit an analysis to be made by or on behalf of the accused. The delay in serving
the CQT was apparently inadvertent, and the Crown called the technician as a
witness at trial. The appellant was acquitted of all counts when the trial judge
refused to admit the CQT and the CA into evidence. With that the "over 80" charge
fell. Thetrial judge also dismissed the other two charges for other reasons. The

Court of Appeal alowed respondent's appeal and ordered a new trial on all counts.

Two questionsarose for determination. First, what must the prosecution
disclose to the accused, and when, in order to have the benefit of the presumption
that the reading in the CA was the blood alcohol level at the time of the accident?
Second, what action, if any, is necessary on the part of the accused to obtain the

second sample before the presumption is available?
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Held: The appeal should be allowed.

The accused had no notice of the availability of the second blood sample
until the CQT was served the day before his trial. The Court of Appeal was not
empowered to overturn this finding of fact because the Crown's appeal was limited
to questions of law alone by s. 676(1)(a) of the Criminal Code. The tria judge's

finding was not alleged to be an error of law and was supported by the evidence.

The availability of the presumption and the admissibility as evidence of
the CA and CQT, which do no depend on the conditions governing the presumption,
aretwo separate questions. The certificatesareadmissibleif reasonable notice of the
intent to produce them and copies of them are given to the accused (s. 258(7)) and
they are evidence of the factual allegations therein without formal proof of the
authenticity of the documents (s. 258(1)(h)(iii) for the CQT and 258(1)(i) for the
CA).

Thefindings of fact that the appel lant was not given reasonabl e notice of
the CQT, that the usual practice of serving it or the Certificate of Qualified Medical
Practitioner (CQMP) when the sampl eistaken was not followed, and that the Crown
failed without excuse to execute and serve the certificate well in advance of thetrial
were all supported in the evidence. It was well within the trial judge's judicial
discretion to find that service of the CQT the afternoon beforethetrial did not in the

circumstances constitute reasonable notice as required by s. 258(7).
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The CA, which was considered on the heels of the CQT and excluded
without any independent ground supporting that exclusion, should have been

considered separately. It wasserved long in advance of thetrial and wasadmissible.

Section 258(1)(d) must be interpreted in light of the accused's right to
make full answer and defence and the Crown's duty to disclose all information
reasonably capable of affecting the accused's ability to exercise that right.
Disclosure must be made early enough to leave the accused enough time to take any
steps that may affect that right and should be done before the accused elects amode
of trial or pleads. This obligation to disclose extends to information relevant and
necessary for the accused to decide whether or not to take such steps. Thisrequires
adetermination by thereviewing judge asto whether the information can reasonably
be used by the accused either in meeting the case for the Crown, advancing adefence
or in making a decision which may affect the conduct of the defence. The Crown
bears the burden of justifying its discretion to withhold irrelevant or privileged

information.

The statutory presumptionins. 258(1)(d) requiresthat the accused know
the charge against him or her and know of the Crown's analysis evidence and be
informed of the existence of a second sample available for independent testing.
Neither the CA nor the summons meetsthisrequirement because neither referstothe
existence or availability for testing of the second sample. Since acertificate which
isoften the basis of conviction cannot be cross-examined, the accused's only line of
defenceisto conduct hisor her own test of the sample. The right to a sample must
be a meaningful right to be exercised or waived on the basis of relevant basic

information.
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Although the Crown may berequired to retain the second sample beyond
the statutory requirement of 3 months and, therefore, the accused might have an
alternative remedy under s. 605(1) of the Code, thisis not a substitute for notice of
the second samplewith the 3-month period. Such noticewould, however, satisfy any
production requirements of the Crown to produce after the statutory 3-month period

has expired.

The most appropriate and convenient way to notify the accused of the
existence of the second sample is by serving the CQT or CQMP. Notice can be
effected by other means, however, if it is to the same effect and it is proved in
accordance with the criminal standard that the accused was made aware in atimely
fashion. (The criminal standard of proof applies because the admission of the
evidence, given the effect of the presumption can be conclusive proof of the
accused's blood alcohol concentration.) The accused must receive the information
with enough time to apply for an order under s. 258(4). The amount of time
reasonably necessary to do so is a question of fact. The earlier the information is
provided, the better, and in most cases the CQT can be served when the samples are
taken. If not served when taken, the CQT, or anotice advising of the availability of

the sample for testing, should be given when the summons is served.

The appellant did not have the information reasonably necessary for the
informed exercise of hisright to obtain the second sample and hencethe presumption

ins. 258(1)(d) was not available to the Crown.

Thepresumptionisavailableevenif theaccused takesno action to obtain

the second sample. An interpretation consistent with the legislative intent must be
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adopted because the plain and ordinary meaning of s. 258(1)(d)(i) would defeat its
legislative purpose which is to give the Crown the benefit of an evidentiary
presumption, given certain conditions, in order to facilitate the prosecution of
drinking and driving offences. This purpose is inconsistent with making the
presumption subject to the caprice of the accused asto whether or not to exercise his

or her right to request the second blood sample.

The presumptionwill not necessarily stand whenever therequisitenotice
isgiven, regardless of other circumstances. If the accused isnot ableto exercise his
or her right due to factors beyond his or her control, the application of the
presumption may be denied. Being denied the benefit of the presumption clearly,
however, does not derail "over 80" prosecutions. It simply requires the Crown to
prove them by recourse to the evidential tools on which it would ordinarily have to

rely in the absence of the presumption.

The Crown quite rightly did not seek anew trial. In the absence of the
presumption in s. 258(1)(d) or expert evidence of metabolic rates and extrapolation
to the time of the accident, the CA does no more than provide a blood alcohol
reading 2 hours after the accident. Without the presumption there was no evidence
supporting the"over 80" count. The Crown, having relied on the presumptionwhich
it knew was disputed, could not seek to set aside the acquittal and obtain anew trial

in order to permit it to proceed on another basis with new evidence.
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//Sopinka J.//

The judgment of the Court was delivered by

SOPINKA J. -- Thisdrinking and driving case concerns the availability of
the statutory presumptionins. 258(1)(d) of the Criminal Code, R.S.C., 1985, c. C-46,
that the accused's blood al cohol level at the time asample of the accused's blood was
tested is proof of the accused's blood alcohol level at the time of the alleged offence
of driving "over eighty”. Section 258(1)(d) imposes several conditions on the
availability of the presumption. The present appeal focuses only on some of these,
namely what, if anything, must be disclosed to the accused, and when must it be
disclosed, before the Crown may rely on the presumption, and whether arequest by
the accused for the second blood sampl e (taken at the same time as the sampl e tested
by the prosecution) and itsreleaseto the accused are prerequisitesfor the availability

of the presumption.

Facts

On March 24, 1990, the car the appellant was driving was involved in
amotor vehicleaccident. At the scene of the accident, the policeformed the opinion
that the appellant was impaired, and demanded samples of his blood for analysis.

They did not demand abreath sample because the appellant had some lacerations on
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his face and they thought that the presence of blood in the appellant's mouth might
affect the accuracy of a breath sample analysis. The appellant agreed to the blood
sample demand and was taken to a hospital where a nurse took the blood samples.
At the hospital the appellant asked why blood samples were being taken; the
investigating constabl e told him that two blood sampleswould be taken and that one
was for police use while the other was kept for him in case he wanted to analyze it
later on. The appellant was not charged with any offence at this time, although the
investigating officer told the appellant that he would be charged with impaired
driving in due course. Thetrial judge found, however, that in the circumstances the
appellant did not have notice of the retention of the second blood sample, a point to

which | shall return later.

On May 22, 1990, some two months after the accident, the appellant was
charged with two counts of impaired driving causing bodily harm (Criminal Code,
S. 255(2)) and one "over 80" count (driving with a blood-alcohol content of more
than 80 mg per 100 ml of blood -- Criminal Code, s. 253(b)). At the same time he
was served with a Certificate of Analyst (CA) which revealed that he had had four
times the statutory limit of concentration of alcohol in his blood at the time the
samples were taken. The Certificate of Analyst did not mention the existence of a

second blood sample.

Hewastried on September 21, 1990. Inthe six months between thetime
he gave blood samples and his trial, he neither requested the extra sample of his
blood nor applied to any court for its release. The appellant was served with a
Certificate of Qualified Technician (CQT) the day before histrial. The CQT stated,

among other things, that the taking of the two samples complied with the Criminal
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Code, and that a second sample was taken to permit an analysis to be made by or on
behalf of the accused. The delay in serving the CQT was apparently because of
inadvertence, and the Crown called the technician (the nurse who had taken the
samples) as awitness at trial. The appellant was acquitted of all counts when the
trial judge refused to admit the CQT and the CA into evidence. With that the "over
80" charge fell. The trial judge also dismissed the other two charges for other
reasons. Therespondent'sappeal wasallowed by the Court of Appeal which ordered

anew trial on all counts.

Relevant Statutory Provisions

The statutory presumption that the blood alcohol concentration at the
time of testing the blood samples is the same as at the time of driving is found in
S. 258(1)(d) of the Criminal Code. The provisionsin Part VIl of the Code dealing
with the use of evidence of breath and blood samples are, as McClung J.A. in the
court below described, "long, convoluted and in some instances, obscure" (R. v.
Egger (1991), 120 A.R. 360 (C.A.), at p. 362). Section 258(1)(d) provides as

follows:

258. (1) Inany proceedings under subsection 255(1) in respect of an
offence committed under section 253 or in any proceedings under
subsection 255(2) or (3),

(d) where a sample of the blood of the accused has been taken
pursuant to a demand made under subsection 254(3) or otherwise
with the consent of the accused or pursuant to awarrant i ssued under
section 256, if

(i) at thetimethe samplewastaken, the person taking the sample
took an additional sample of the blood of the accused and one of
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the sampleswasretained, to permit an analysisthereof to be made
by or on behalf of the accused and, at the request of the accused
made within three months from the taking of the samples, one of
the sampleswas ordered to berel eased pursuant to subsection (4),

(i) both samples referred to in subparagraph (i) were taken as
soon as practicabl e after the time when the offencewas alleged to
have been committed and in any event not later than two hours
after that time,

(iii) both samples referred to in subparagraph (i) were taken by
aqualified medical practitioner or aqualified technician under the
direction of aqualified medical practitioner,

(iv) both samples referred to in subparagraph (i) were received
from the accused directly into, or placed directly into, approved
containers that were subsequently sealed, and

(v) an analysis was made by an analyst of at least one of the
samples that was contained in a sealed approved container,

evidence of the result of the analysisis, in the absence of evidence
to the contrary, proof that the concentration of alcohol in the blood
of the accused at the time when the offence was alleged to have been
committed was the concentration determined by the analysis or,
where more than one sample was analyzed and the results of the
analyses are the same, the concentration determined by the analyses
and, where the results of the analyses are different, the lowest of the
concentrations determined by the analyses;

Subparagraph (i) refers to the request of the accused, within three months from the
taking of the sample, for the release of the second sample. The accused may apply
for the release of the sample by right within the three months. Subsection (4)

provides:

(4) A judge of asuperior court of criminal jurisdiction or acourt of
criminal jurisdiction shall, on the summary application of the accused
made within three months from the day on which samples of the blood
of the accused were taken, order the release of one of the samplesfor the
purpose of an examination or analysis thereof, subject to such terms as
appear to be necessary or desirable to ensure the safeguarding of the
sample and its preservation for use in any proceedings in respect of
which it was retained.
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The admissibility in evidence of the CA and CQT are unrelated to the
availability of the presumption, and are governed by other provisionsin s. 258(1).

First, asto the CQT, para. (h) provides:

(h) where a sample of the blood of the accused has been taken
pursuant to a demand made under subsection 254(3) or otherwise
with the consent of the accused or pursuant to awarrant i ssued under
section 256,

(iii) a certificate of a qualified technician stating that the
technician took the sample and the facts referred to in clauses

(i)(B) to (D)

isevidence of thefactsalleged in the certificate without proof of the
signatureor official character of the person appearing to have signed
the certificate. . . .

Clauses (i)(B) to (D) of para. (h) provide:

(B) at the time the sample was taken, the medical practitioner took
an additional sample of the blood of the accused to permit an
analysis of one of the samples to be made by or on behalf of the
accused,

(C) the time when and place where both samples referred to in
clause (B) were taken, and

(D) both samples referred to in clause (B) were received from the
accused directly into, or placed directly into, approved containers
that were subsequently sealed and that areidentified in thecertificate

Admissibility of the CA isgoverned by s. 258(1)(i):

(i) acertificate of an analyst stating that the analyst has made an
analysis of a sample of the blood of the accused that was
contained in a sealed approved container identified in the
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certificate, the date on which and place where the sample was
analyzed and the result of that analysis is evidence of the facts
alleged in the certificate without proof of the signature or official
character of the person appearing to have signed it.

Finally, theadmissibility of both the CA and CQT ismade subject to the notification

requirement in s. 258(7):

(7) No certificate shall be received in evidence pursuant to
paragraph (1) . . . (h) or (i) unless the party intending to produce it has,
beforethetrial, givento the other party reasonabl e notice of hisintention
and a copy of the certificate.

Judgments Below

Provincial Court of Alberta, Reilly Prov. Ct. J., September 21, 1990

Reilly Prov. Ct. J. refused to admit into evidence either the CA or CQT
because the CQT had been served on the appellant the day before the trial even
though the Crown had the opportunity to serve it on him when the samples were
taken. Sinceonly the CQT made any mention of the existence of the second sample,

the trial judge held that:

.. . [the appellant] has never had the written notice that thereis a second
sample of blood available for him to test. And | find that that does
constitute an abrogation of hisright to make full answer in [sic] defence
and that the -- that because of that, Exhibit 2 [CQT] is not properly in
evidence and neither is Exhibit 3 [CA] because he has not had the
background which would alow him the proper opportunity in that
regard. And those two items of evidence are ruled then, to be
inadmissible.
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The trial judge found as a fact that the accused did not have notice of the second
sample before being served with the CQT. Although the appellant had been told of
the second sample at the hospital, this did not constitute notice due to hisinjury and
disorientation, and the fact that the oral notice was only a conversation among a

whole lot of other conversation.

With the exclusion of the CA the"over 80" chargefell because therewas
no other evidence of the appellant's blood alcohol concentration. Ultimately the

appellant was acquitted on all charges.

Alberta Court of Appeal (1991), 120 A.R. 360, McClung, J.A., Kerans and Egbert
JJ.A., concurring

McClung J.A. rejected Egger's contention that an application in court by
the accused for the second sample was a necessary precondition to the statutory
presumption in s. 258(1)(d) of the Criminal Code. He held at p. 366 that if the
accused were given aright of control over the use of the presumption simply by not
requesting the rel ease of one of the sampleswithin three months of their taking, "one
suspects that the statutory provisions which guide it might have said so and in
explicit terms’'. McClung J.A. held that such an interpretation went against the
legiglative intent, and rejected the holding of Lambert JA. inR. v. Aujla (1989), 47
C.C.C. (3d) 481 (B.C.C.A.), that arequest by the accused was a prerequisite for the
use of the presumption. He concluded at p. 368 that s. 258(1)(d) does not endow the
accused with "asilent veto over the later use of certificate evidence arising from the

analysis of the first sample".
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McClung J.A., at p. 367, rejected as speculation the trial judge's finding
of fact that the accused might not have understood the oral notice police gave him

concerning the second sample immediately after the accident:

| think the following facts are relevant. Egger was told, after
inquiry, of the availability of the second samplefor hisuse or that of his
lawyer. Thejudge speculated that he might not have understood this but
Egger did not say that. Thisall took place on March 24, 1989, [sic], at
the Calgary General Hospital and before the samples were taken. On
May 22, 1990 he was served with a Certificate of Analysis which told
him of the results of the analysis as well asits intended use at histrial.
That trial took place on September 21, 1990, some four months later, a
period within which it was not unreasonabl e for him to obtain the second
sampleif he disputed the accuracy of the laboratory analysis of the first
sample. Clearly Egger wasserved withthe Certificate of Analysiswithin
the three month window set out in s. 258(1)(d)(i). On the proven facts
| do not see that Egger was either unfairly treated (apart from his
unnecessary arrest) or left uninformed about what hewasfacing fromthe
Crown.

Point in Issue

The issue in this appeal is the proper interpretation of subpara. (i) of
s. 258(1)(d). Asindicated at the outset, two questions arisefor determination. First,
what must the prosecution disclose to the accused, and when must it do so, in order
to have the benefit of the presumption? Second, what, if any, action by the accused

to obtain the second sample is necessary before the presumption is available?

Analysis

Before dealing with these questions, two preliminary points should be

resolved.
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1. The Appellant Did Not Have Notice of the Second Sample

The trial judge found as a fact that before the service of the CQT, the
appellant did not receive notice so as to make him aware that a second sample was
taken which was available for testing by him or on his behalf. The Court of Appeal
overturned this finding of fact. It was not empowered to do so, however. The
Crown'sappeal to the Court of Appeal from the acquittal of the appellant waslimited
to questions of law alone: Criminal Code, s. 676(1)(a). Thereisno suggestion that
the trial judge's finding amounted to an error of law. Since there was evidence
which, if accepted, supported this finding, it could not be characterized as
speculation. Therefore, | must proceed on the basis that the accused had no notice

of the availability of the second sample until the day before histrial.

2. Availability of the Presumption and Admissibility of the Certificates

As | observed when setting out the relevant statutory provisions above,
the availability of the presumption and the admissibility of the CA and CQT as
evidence are two separate questions. The admissibility of the CA and CQT does not
depend on meeting the conditionsfor the presumption. Unfortunately, there appears
to be some confusion of the two issues, and this is particularly apparent in the
decisions below in the present case. McClung J.A. appears to have equated
unavailability of the presumption with inadmissibility of the CQT when he said, at
pp. 364-65:

If we were to read s. 258(1)(d)(i) as [counsel for the appellant Egger]
urges, the blood samplesand evidence of their content, although patently
relevant to the case, could not be evidence unless the accused had firstly,
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requested release of one of the samples within three months of their
taking and, secondly, that the release had been ordered by a court under
S. 258(4).

Admissibility of the certificates of analysisand qualified technician, onthecontrary,
is governed by ss. 258(7), which says that they are admissible if reasonable notice
of the intent to produce them and copies of them are given to the accused, and
ss. 258(1)(h)(iii) (CQT) and 258(1)(i) (CA) which say that the certificates are
evidence of the factual allegations therein without formal proof of the authenticity

of the documents.

Noticeof the Crown'sintention to introducethe CQT, and acopy thereof,
were only given to the appellant on the afternoon of the day before the trial. The
respondent notesthat two days' notice hasbeen heldreasonable (R. v. Frizzell (1971),
5 C.C.C. (2d) 499 (N.S.C.A.) (dealing with production of a CA in a breathalyser
case)). Thetrial judge held that the appellant was not given reasonabl e notice of the
CQT, and in arriving at this conclusion he stressed the facts that the usual practice
of serving the CQT or CQMP at the time the sample is taken was not followed, and
that the Crown failed without excuse to use the ample subsequent opportunity to
execute and serve the certificate well in advance of the trial. This finding is
supported in the evidence and it was well within the trial judge's judicial discretion
to find that service of the CQT the afternoon before the trial did not in the
circumstances constitute reasonable notice asrequired by s. 258(7). Thetrial judge's
ruling that the CQT was inadmissible should therefore be restored. This makes no
practical difference to the outcome, though, since the qualified technician testified

at the trial.
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The CA isadifferent story, however. It was served long in advance of
the trial, and there is no reason to doubt its admissibility. The trial judge cited no
independent ground for excluding it. Rather, it was excluded directly on the heels
of the CQT. The admissibility of the two documents should have been considered
separately. Service of the CA four months before the trial constituted, in my view,

reasonable notice, and the trial judge thus erred in excluding the CA.

It was necessary for the sake of clarifying the issues to deal with these
guestions of admissibility at the outset. | must re-emphasize that my holding on the
admissibility of the certificate evidence has no influence on the availability of the
statutory presumption in s. 258(1)(d), which isthe main issue in this appeal and to
which | now turn. | will return to the implications of my holdings on admissibility

at the conclusion of my reasons.

3. TheFirst Issue: Notice Requirements of Section 258(1)(d)(i)

The Crown submitted that s. 258(1)(d) does not require that the accused
be advised in writing or by any other means of the existence of a second sample
which is available for independent examination at his or her request within three
months of the time the sample was taken. While the accused has the right to
production of the sample on request within three months, Crown counsel argued that
nothing requires the Crown to tell the accused of thisright. The Court of Appeal
held that having been charged and served with the CA within the three months, and
inlight of the other circumstances, the appellant was aware of the Crown'sintentions

and the presumption was available.
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The interpretation of s. 258(1)(d) must be approached keeping in mind
the accused's right to make full answer and defence. It must be interpreted, where
reasonably possible, inaccordancewith theprincipleunderlying thisCourt'sdecision
in R. v. Sinchcombe, [1991] 3 S.C.R. 326, that the Crown has a duty to disclose to
the accused all information reasonably capable of affecting the accused's ability to
make full answer and defence, and to do so early enough to leave the accused
adequate timeto take any steps he or sheis expected to take that affect or may affect
suchright. Thisobligation hasconstitutional underpinningsderivingfroms. 7 of the

Canadian Charter of Rights and Freedoms which reflect

the overriding concern that failure to disclose impedes the ability of the
accused to make full answer and defence. This common law right has
acquired new vigour by virtue of itsinclusion in s. 7 of the Canadian
Charter of Rights and Freedoms as one of the principles of fundamental
justice. [Stinchcombe, supra, at p. 336.]

The Crown's disclosure obligation is subject to adiscretion, the burden of justifying
the exercise of which lies on the Crown, to withhold information which is clearly
irrelevant or the nondisclosure of which is required by the rules of privilege, or to
delay the disclosure of information out of the necessity to protect witnesses or
complete an investigation: Stinchcombe, supra, at pp. 335-36, 339-40. Aswassaid
in Sinchcombe, supra, at p. 340, "[i]Jnasmuch as disclosure of all relevant
information is the general rule, the Crown must bring itself within an exception to

that rule".

The trial judge reviewing the Crown's disclosure decisions, and by

backward extension the Crown itself in exercising its discretion,
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should be guided by the general principle that information ought not to
be withheld if there is a reasonable possibility that the withholding of
information will impair the right of the accused to make full answer and
defence, unless the non-disclosure is justified by the law of privilege.
[Stinchcombe, at p. 340.]

One measure of the relevance of information in the Crown's hands is its usefulness
to the defence: if it is of some use, it is relevant and should be disclosed --
Stinchcombe, supra, at p. 345. Thisrequiresadetermination by the reviewing judge
that production of the information can reasonably be used by the accused either in
meeting the case for the Crown, advancing a defence or otherwise in making a
decision which may affect the conduct of the defence such as, for example, whether

to call evidence.

Finally, asto thetiming of disclosure, the Court held in Stinchcombe that
initial disclosure should occur before the accused is called upon to el ect the mode of
trial or to plead. The reason for this was that "[t]hese are crucial steps which the
accused must take which affect his or her rights in afundamental way" (at p. 342).
This reasoning does not apply just to the fundamental steps of election or pleading,
but to any situation in which the accused is expected to take steps which affect or
may affect hisor her right to make full answer and defence. The Crown'sdisclosure
obligation in such circumstances extends at least to the disclosure of information
which is relevant and necessary for the accused to make a decision whether or not

to take such steps.

Applying the foregoing principles to the interpretation of the statutory
presumption in s. 258(1)(d), the legislation requires, in my view, that the accused

have knowledge of the charge against him or her, the analysis evidence upon which
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the Crown intends to rely and the existence of a second sample available for testing
by him before the presumption becomes available. This holding is a natural
extension of the existing case law and is necessary to make the accused's statutory
right to demand the second sample meaningful. The statutory right to demand and
have production of the second sample is contained in s. 258(1)(d)(i) and (4),
reproduced above. The right to obtain the second sample is a reflection of the
concern of Parliament both with regard to the potential conclusiveness of thisform
of evidence and its source. The combined operation of the various statutory
provisionsrelating to impaired driving often resultsin the conviction of the accused
onthebasisof several certificates. Thebasisof these certificatesisabody substance
emanating from the accused. Since a certificate cannot be cross-examined, the only
line of defenceisthe ability on the part of the accused to conduct his or her own test
of the sample. The right to a sample must, therefore, have been intended to be a

meaningful right to be exercised or waived on the basisof relevant basicinformation.

The case law has developed in this direction. In R. v. Aujla, supra, the
majority of the British Columbia Court of Appeal held that the Crown could not rely
on the presumption where, although a Certificate of Qualified Medical Practitioner
(CQMP) was served on the accused when the samples were taken, the CA and the
summons were not served within three months. The CQMP serves basically the
same purpose asthe CQT, depending on whether anurse or adoctor drawsthe blood
samples. Likethe CQT, the CQMP states, inter alia, that there is a second sample
available to the accused. Taggart J.A. held at p. 487 (Toy J.A., concurring) that:

Section 241(1)(d) [258(1)(d)] imposes no obligations on the
[accused]. If the person from whom the two samples of blood are taken
wishesto have one of them analyzed he must act under s. 241(4) [258(4)]
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within three months of the taking of the samples. As| view the matter,
his decision to do so must be one made on the basis of information asto
what, if any, charges he faces and what, if any, evidence by way of an
analyst's certificate is relied on by the Crown as supporting its
alegations. Until he has such information he cannot make an informed
decision.

In R. v. Montgomery (1992), 70 C.C.C. (3d) 229 (Ont. C.A.), the Ontario Court of
Appeal agreed with Taggart J.A. In that case the accused was not served with the
summons, CA or CQMP within the three-month period and, even though the delay
was for compassionate reasons, the Crown was denied the presumption for the

following reasons at pp. 237-38:

Given thefactual circumstances of this case, asthe summary conviction
appeal court judge properly concluded, the respondent cannot be said to
have received notice either of the charges that had been or were to be
brought against him, or of the analyst's certificate in support of those
charges upon which the Crown intended to rely as evidence, before the
expiration of the period during which the statutory right to production
must be exercised.

In my opinion, the respondent was not obliged to decide in advance
of such notification whether or not to request a blood sample. At that
stage, he had no practical reason to make such a request, and could not
reasonably be expected to do so. A decision of this nature will
realistically depend on an accused's knowl edge of the precise charges he
or shefacesand the certificate evidence upon which the Crown proposes
torely. Thefact that service of the summons or the certificate may have
been delayed for compassionate reasons seems to me immaterial in
construing provisions of a pena statute which confer rights on an
accused that can only be exercised within a specific time period. Since
that time period had passed before the respondent in this case was made
aware of the charges against him and the certificate evidence upon which
the Crown relied, and since he, therefore, wasnot in aposition within the
three-month period set by the Code to make an informed decision on
whether to exercise his right to request production of one of his blood
samples, he was effectively denied the opportunity of invoking the
procedure required to obtain the mandatory release of the sample to
which he was clearly entitled under s. 258(1)(d).
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The court rejected the Crown's argument that this holding would place an effective
three-month limitation period on "over 80" charges. Asthe court held in that case,
these requirements only affect the availability of the presumption (see pp. 238-39).
They do not affect admissibility of the certificate evidence and thus do not preclude
the successful prosecution of "over 80" chargesin the event that the presumption is

unavailable.

The case of R. v. Corning (1987), 81 N.S.R. (2d) 53 (C.A.), is not
inconsistent with these principles. Therethe accused wastried within three months,
after having been served with the summons, CA and CQT. He argued that the
presumption could not arise because the three months in which he could apply for
the second sample had not expired and he had not yet requested the sample. That
contention was rejected. Putting the facts of the case in terms of the requirements
enunciated in the above cases, the accused had notice of the charges and the
certificate evidence and thus had the opportunity to make an informed decision. His
failure to choose to demand the sample should not deprive the Crown of the

presumption, a point which | will discuss further below.

The Court of Appeal in this case did not dispute the correctness of these
principles, but actually cited them with approval. McClung J.A. held that the
presumption's notification conditionswere satisfied in this case, in that the appel lant
was served with the summons and the CA within the three- month period and that in
any event he did have actual knowledge of the availability of the second sample by
virtue of his discussion with the constable at the hospital. As| have held that the
trial judge's finding that the appellant did not have notice of the second sample

should not be disturbed, the question isreduced to whether notice of the chargesand
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the analyst's certificate within the three monthsis sufficient to allow the Crown the

benefit of the statutory presumption.

| concludethat service of the CA and notice of the precise chargesare not
exhaustive of the notice requirements under s. 258(1)(d). The rationale behind the
holdings in Aujla and Montgomery, supra, is that the accused must have sufficient
information to make an informed decision as to the exercise of the right to demand
the second sample. In Aujlathe accused had already been served with the CQMP so
the issue of the effect of absence of notice of the second sample did not arise. In
Montgomery, none of the relevant information had been communicated to the
accused, and the failure to serve the CA and summons was a sufficient ground for
the holding in that case. Neither case precludes, in my view, holding that the
accused must know that there is a sample available to him or her in order to exercise
hisor her right intelligently. Indeed, such knowledgeisbasic to theright: how can
the accused make an informed decision without knowledge of the existence of the
very thing to which he or she has aright of access? If the accused is unaware of the
existence of the sample, the very purpose of hisor her statutory right -- to give him

or her the benefit of independent analysisis, as the appellant submits, thwarted.

What isrequired, then, for the presumption of the blood alcohol level at
thetime of driving to arise (subject to satisfaction of the other conditions spelled out
ins. 258(1)(d)), isthat the accused have notice within the three-month window that
he or she is charged with an impaired driving offence, that the Crown has had a
sample of the accused's blood analyzed and that a second sample was taken and is
available to permit an analysis of it by or on behalf of the accused. To put it more

simply, the accused must have notice that a second sample is available for testing
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and that thereisreason (consisting in thejeopardy of criminal chargesand theresults
of the Crown's blood sample analysis) to obtainit. Service of the CA and summons
do not meet this requirement because neither document refers to the existence or

availability for testing of the second sample.

Thisis consonant with the Crown's disclosure obligation as enunciated
in Sinchcombe, supra. The existence and availability for testing of the second
sample is clearly information that is reasonably capable of being used to test the
Crown's case. Indeed, in this type of case, it is a statutory substitute for the right
which would otherwise exist to cross-examine an expert witness. The accused is
placed in asituation in which he or sheis expected to take steps which affect or may
affect his or her right to make full answer and defence: within the three-month
period the accused may demand production as of right of ablood sample which may
provide evidence to rebut the presumption in s. 258(1)(d). Moreover, an
interpretation of the legislation favouring early disclosure of the availability of the
sample is consistent with another point made in Stinchcombe, supra, at p. 334: ina
significant portion of cases, access to the second sample will save time and expense
by demonstrating the strength or weakness of the Crown's case and encouraging

guilty pleas or withdrawal of charges, as the case may be.

Furthermore, it was suggested in argument that the accused's right to
make full answer and defence might be irreparably prejudiced if the accused were
not notified of the existence of the second sample before the three months pass by,
since after that time the Crown may destroy the samples: Corning, supra, at p. 54.
The Code only requires the second sample to be retained for three months, after

which time the accused does not have a statutory right of accessto it and thereisno
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further statutory obligation to retain it. There may, however, be an obligation to
retain the sampl e beyond the three-month period based on the discl osure requirement
resulting from Stinchcombereferred to above. Accordingly, if the sampleisretained
for a longer period, the accused may be able to move for production of it in the
discretion of ajudge under s. 605(1) of the Code, which allows for the release of
exhibits for examination and testing: see, e.g., R. v. Hackie (1988), 8 M.V.R. (2d)
222 (Man. Prov. Ct.). Anordinary production request or an application for Charter
relief may also be available. Thisdoes not mean that these alternative remedies can
be relied on by the Crown as a substitute for notice of the second sample. In this
regard, | would adopt the reasoning of Robins J.A. in Montgomery, supra, at p. 238,

with respect to the significance on the rights of the accused of other remedies:

Whiletherespondent isnot necessarily without aremedy oncethethree-
month period expires, s. 258(1)(d)(i)) and (4) provide a summary
procedure by which he, as a person from whom blood samples have been
lawfully taken, may obtain mandatory production of a sample to allow
for independent examination or analysis. He was entitled to avail
himself of the procedure established by these sections for the benefit of
an accused charged under s. 253, and was not required to resort to other
meansin order to obtain the sample to which he was statutorily entitled.

If an accused is given timely notice of the existence of a second sample,
as provided in these reasons, absent special circumstances, any disclosure
requirement based on Stinchcombe would be satisfied and failure on the part of the
accused to exercise the right to request production within the three-month period
would foreclose any complaint that the prosecution was unable to produce the

sample by reason of its destruction following the expiry of the three-month period.
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With respect to the requirement to notify the accused within the
three-month period of the existence of the second sample, the most appropriate and
convenient way to notify the accused isby service of the CQT (or CQMP, asthe case
may be), which states that the qualified technician "took an additional sample of the
blood of the said person to permit an analysis of one of the samples to be made by
or on behalf of thisperson” (to quote from the CQT the appellant received). | would
note that in this case the investigating constabl e testified that the usual practiceisto
fill out and servethe CQT on the person at the hospital when the samples are taken,
and that this practice was not observed because there were no blank certificates
available. 1 would not rule out notice by other means so long asit is to the same
effect and it is proved in accordance with the criminal standard that the accused was
made aware in atimely fashion. Indeed, it has been established in the breathal yser
jurisprudencethat entitlement to the presumption does not depend on using the CQT
but may still arise when the technician gives oral testimony to the same effect
(Lightfoot v. The Queen, [1981] 1 S.C.R. 566, at pp. 568-69, 575). In such
circumstances, no CQT may exist and notice must be given by means other than

service of the CQT.

| have referred to the fact that the criminal standard of proof applies.
When notice is given by means of service of the CQT, there will usually be no
difficulty in meeting thisstandard. It may assume greater significancein acase such
as thisin which notice is alleged to have been given orally or by means other than
service of the CQT. While proof on a balance of probabilities is an acceptable
standard in deciding a preliminary question of fact with respect to the admissibility
of evidence (see R. v. B. (K.G.), [1993] 1 S.C.R. 740, the general rule with respect

to determination of vital issues in the criminal process requires proof beyond a
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reasonable doubt. SeeR. v. Gardiner, [1982] 2 S.C.R. 368, at p. 415. Theissuehere
is very different from a question of admissibility of evidence. The effect of
satisfying the burden of proving preliminary facts to the admissibility of evidence
isonly that the evidenceisadmitted: it determinesneither theweight of the evidence
nor the guilt of theaccused. Thisoccursinthe next step in the process during which
the Crown must satisfy itslegal burden. When admission of the evidence may itself
have a conclusive effect with respect to guilt, the criminal standard isapplied. This
accounts for the application of this standard with respect to the admission of
confessions (see Ward v. The Queen, [1979] 2 S.C.R. 30, at p. 40, per Spence J., for
the Court, and Rothman v. The Queen, [1981] 1 S.C.R. 640, at pp. 670, 674-75, per
Martland J., for the majority, and at p. 696, per Lamer J. (as he then was),
concurring). Establishing the facts which trigger a presumption with respect to a
vital issue relating to innocence or guilt is a step further advanced than the
admissibility of evidence and is only reached after crossing the hurdle of
admissibility. The effect of the presumption in this case is to provide conclusive
proof of the accused's blood al cohol concentration at the critical time, in the absence
of evidence to the contrary. This conclusion respecting the application of the
criminal standard is supported by the view which has been taken relating to the
presumption which arises by virtue of s. 258(1)(a). In R. v. Appleby, [1972]
S.C.R. 303, confirmed in thisregard by R. v. Whyte, [1988] 2 S.C.R. 3, per Dickson
C.J., at p. 13, it was accepted that "[t]he presumption was included to allow the
Crown to prove care or control by proving beyond a reasonable doubt that the

accused occupied the driver's seat”.

Asto timeliness of the notice, the accused must receive the information

with enough timeto exercisetheright. In practical termsthis meansthat the accused
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must receive it in time to apply for an order under s. 258(4). The amount of time
reasonably necessary to do so is a question of fact that does not arise in this case.
Without derogating from this statement, | make the following additional comments
in order to simplify proof and to avoid unnecessary factual disputes. The earlier the
information is provided, the better, and in most cases there will be no obstacle to
serving the CQT at the time the samples are taken, which accords with standard
practicein somejurisdictions. If the CQT isnot served when the samples are taken,
then the CQT, or a notice advising of the availability of the sample for testing,

should be given when the summons is served.

Applying the above reasoning to this case, the appellant did not have the
information reasonably necessary for the informed exercise of hisright to obtain the
second sample and hence the presumption in s. 258(1)(d) was not available to the

Crown.

4. The Second Issue: Demand by the Accused

The appellant submits in the alternative that Lambert J.A., in Aujla,
supra, (alone in taking this position) was right to hold that the presumption is not
available unless a court has ordered the release of the second sample at the request
of the accused made within the three-month period: Aujla, supra, per Lambert JA.,
at p. 490. Thissubmission must, in my opinion, fail. Thelanguage of s. 258(1)(d)(i)
is problematic in this regard. To repeat the subparagraph for convenience, it

provides:

258. (1) ...
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(d ...
(i) at thetimethe samplewastaken, the person taking the sample
took an additional sample of the blood of the accused and one of
the sampleswasretained, to permit an analysisthereof to be made
by or on behalf of the accused and, at the request of the accused

made within three months from the taking of the samples, one of
the sampleswas ordered to be released pursuant to subsection (4)

It has been observed that this provision is "at best, poorly drafted, and at worst,
potentially out of [harmony] with the legislative framework in which it appears’:
Renee M. Pomerance, " Over 80" and Under Scrutiny: Selected Charter Issuesin
Drinking and Driving Cases" (1992), 4 J.M.V.L. 121, at p. 167. Indeed, thisisacase
where the plain and ordinary meaning of a portion of the statutory language would
defeat the legislative purpose and therefore, an interpretation consistent with the
legislative intent which goes against the literal meaning of the statute must be
adopted.

Thestructureof s. 258(1)(d)(i) suggeststhat there arethreerequirements

for the presumption to arise (ignoring for the moment the requirements in the other

subparagraphs):

1. at thetime the sample was taken, the person taking the sample took

an additional sample, AND

2. one of the samples was retained to permit an analysis thereof by or

on behalf of the accused, AND

1993 CanLll 98 (SCC)



-31-

3. attherequest of the accused made with the three month period, one

of the samples was ordered to be released pursuant to subs. (4).

This is not a case of ambiguity, as the appellant contends in the
alternative. The meaningisclear, anditisjust as clear that this meaning frustrates
the purpose of the legislative scheme enacted by the Criminal Law Amendment Act,
1985, S.C. 1985, c. 19. | would adopt McClung J.A.'sholding in the court below that
the principal objective of the legislative scheme for the gathering and receipt of
blood and breath sample evidence is to facilitate, with appropriate safeguards, the
admission of the evidence and not to excludeit. At amore basic level, the intent of
the legislative reforms of 1985, which introduced the provision currently under
consideration, wasto allow the more effective prosecution of drunk driving offences.
Thelegislation should begiven areasonableinterpretationinlinewiththelegislative
intent. If the plain meaning of the words of subpara. (i) were given effect, the
accused would always be in a position to deprive the Crown of the evidentiary
advantage the legislation intended to giveit, and every well advised accused would
do just that by choosing not to demand a sample. The accused would, in effect, be

given a"silent veto" over the Crown's use of the statutory presumption.

In my view, this legislation fits into the principle of construction
enunciated by Professor EImer A. Driedger in the following terms in Construction

of Statutes (2nd ed. 1983), at p. 105:

... If, notwithstanding that the words are clear and unambiguous when
read in their grammatical and ordinary sense, there isdisharmony within
the statute, . . . then an unordinary meaning that will produce harmony
is to be given the words, if they are reasonably capable of bearing that
meaning.
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The purpose of s. 258(1)(d) is to give the Crown the benefit of an evidentiary
presumption where certain conditions are met in order to facilitate the prosecution
of offences which involve driving while under the influence of alcohol. Such a
purpose is inconsistent with making the presumption subject to the caprice of the
accused. Even Lambert J.A., the sole authority relied on by the appellant in this
regard, recognized that hisinterpretation may not have been intended by Parliament
(Aujla, supra, at p. 490). | would agree with one commentator's remarks in a

comment on Aujla, supra, that

such an interpretation would obviously render nugatory the purpose of
the legislation. To put it shortly, if compliance with s. 258(1)(d)(i) is
dependent upon accused persons requesting production of their blood
samples, one may query what would motivate an accused to do so. [Rick
Libman, Annotation -- R. v. Aujla (1989), 13M.V.R. (2d) 276, at p. 279.]

The interpretation most in line with the objective of the legislation and
the Crown's disclosure obligationsis that arrived at in the previous section of these
reasons, namely that the accused must have notice of the existence and availability
of the second sample to permit reasonable time for an informed choice as to the
exercise of the right to demand production of the sample. Requiring positive action
by the accused to exercise this right before the statutory presumption becomes
available would further neither the legislative intent nor the accused's right to make
full answer and defence. Nor would it help to enforce the Crown's disclosure
obligation since that is accomplished by notifying the accused of the existence and
availability of the sample. Under the interpretation that | propose, the availability
of the presumption would be tied (as the reference to the right in the subparagraph
appearsto indicate) to the accused's opportunity to exercise hisor her right, without

being hamstrung by it.
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One might object that this allows the presumption to stand whenever the
requisite notice is given, regardless of other circumstances making the accused's
right meaningless. Thisis not necessarily the case. To give one example, inR. v.
Redmond (1990), 37 O.A.C. 133 (C.A.), the blood samples were accidentally
destroyed before the accused requested production of one of them. The Court of
Appeal quite rightly denied the Crown the benefit of the presumption. That was a
situation where the accused could not exercise hisright because of factors out of his
control, and the court can always step in to deny the application of the presumption
in such circumstances. The result in Redmond, supra, was that the Crown was
required to adduce viva voce expert testimony extrapolating the accused's blood
alcohol concentration and level of impairment at the time of driving. Being denied
the benefit of the presumption clearly does not derail "over 80" prosecutions. It
simply requiresthe Crown to provethem by recourseto the evidential toolsonwhich
it would ordinarily have to rely in the absence of the presumption. Asthe Ontario

Court of Appeal held in Montgomery, supra, at pp. 238-39:

Whilethe Crown may lose the evidentiary advantage of the presumption
in s. 258(1)(d) and be precluded from using certificate evidence of the
result of the analysis as proof of the concentration of alcohol in an
accused's blood at the time the offence was allegedly committed, the
Crown remains free to prove the accused's guilt through viva voce
evidence. [Emphasis added.]

5. Implications for this Case

Theresult of thisanalysisisthat the Crown was not entitled to the benefit

of the presumption in s. 258(1)(d) because it was not established on the facts, on the

criminal standard, that the appellant had received notice within the time reasonably
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necessary for him to make an informed decision as to the exercise of hisright to
demand the second blood sample, of the charges facing him, the results of the
Crown's blood sample analysis, and the existence and availability of the second
sample for testing by him. On this basis, the appeal should be allowed. The
respondent Crown did not ask for anew trial in the event that this Court found that
it was disentitled to the presumption in s. 258(1)(d). Without the benefit of the
presumption, there was no evidence supporting the "over 80" count. Thetrial judge
found that the evidence on the other counts was insufficient to establish impairment
beyond a reasonable doubt. Although | have concluded that the trial judge
improperly excluded the CA, this did not affect the result. In the absence of the
presumption or expert evidence of metabolic rates and extrapolation to the time of
the accident, the CA does no more than provide a blood alcohol reading two hours

after the accident.

Inthecircumstances, therespondent Crownwasquiteright in not seeking
anew trial. In this respect, this Court is guided by the provisions of s. 45 of the
Supreme Court Act, R.S.C., 1985, c. S-26, which provides that when an appeal isnot
dismissed, we are entitled to make the order that the court appealed from ought to
have made. In this case, the Court of Appeal ought to have found that the
presumption did not apply. It properly found that it was error to excludethe CA. In
the state of the record, could the Court of Appeal set aside the acquittal and direct
anew trial? In this regard, it was bound to apply the principle expressed in R. v.
Morin, [1988] 2 S.C.R. 345. At page 374, the majority judgment states:

The onus resting on the Crown when it appeals an acquittal was
settled in Vézeau v. The Queen, [1977] 2 S.C.R. 277. Itistheduty of the
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Crown to satisfy the court that the verdict would not necessarily have
been the same if the jury had been properly instructed.

| am prepared to accept that the onus is a heavy one and that the
Crown must satisfy the court with areasonable degree of certainty. An
accused who has been acquitted once should not be sent back to be tried
again unlessit appears that the error at the first trial was such that there
isareasonable degree of certainty that the outcome may well have been
affected by it. Any more stringent test would require an appellate court

to predict with certainty what happened in the jury room. That it cannot
do.

Asl have explained above, without theaid of the presumption, the Crown
has no case and therefore the accused would be necessarily acquitted. The Crown,
having relied on the presumption which it knew was disputed, could not seek to set
aside the acquittal and obtain anew trial in order to permit it to proceed on another
basis with new evidence. See Savard v. The King, [1946] S.C.R. 20, at p. 49, and
Wexler v. The King, [1939] S.C.R. 350, at p. 353.

Disposition

The appeal istherefore allowed, the judgment of the Court of Appeal is

set aside and the verdicts of acquittal entered by the trial judge on all counts are

restored.

Appeal allowed.

Solicitors for the appellant: Dunphy Calvert, Calgary.

Solicitor for the respondent: The Office of the Attorney General for

Alberta, Calgary.
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