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Criminal law — Trial — Cross-examination — Adverse witness — Fol-
lowing ruling that Crown witness adverse, Crown conducting unre-
stricted cross-examination having effect of undermining witness’
credibility and suggesting she was lying to protect guilty accused —
Only ruling that witness was hostile permitting cross-examination at
large not merely finding of adversity under s. 9(1) of Canada Evidence
Act — Trial judge erred by failing to instruct jury that even if they
found witness incredible that could not support inference that accused
were incredible or guilty — Appeal from conviction allowed and new
trial ordered — Canada Evidence Act, R.S.C. 1985, c. C-5, s. 9(1).

Criminal law — Trial — Severance — Crown alleging that F hired D to
kill F’s husband — Crown intending to call G to testify that F made
statements to him about having her husband killed — Trial judge dis-
missing D’s pre-trial application for severance but ruling that G could
not testify as to name or description of man F said she had hired —
After eight weeks of trial and Crown’s case almost complete, trial judge
reversing that ruling and permitting admission of previously excluded
descriptors of man F told G she had hired and that F and man agreed
killing to be carried out in manner similar to way murder took place —
G’s evidence inadmissible against D but highly prejudicial — Reversal
of pre-trial ruling resulting in injustice — D’s appeal from conviction for
first degree murder allowed.

F and D were charged with first degree murder. The Crown alleged that
F hired D to kill F’'s husband. G, a man with whom F had had an affair, claimed
that F had made statements to him about arranging to have her husband killed.
Before the trial, D moved to have his trial severed from that of F because G’s evi-
dence, which was admissible against F but not against D, and would significantly
prejudice D. The application was dismissed, but the trial judge ruled that the
portion of G’s evidence relating to the man’s physical description, nationality and
first name would be excluded from his testimony. After eight weeks of trial, as
the Crown’s case was reaching its conclusion, the trial judge reversed his eviden-
tiary ruling on the basis of a change of position by counsel for F and permitted
the description of the alleged killer that she told G she had hired to be adduced
by the Crown.

P, a close friend of both accused, was a Crown witness at trial. The Crown
applied successfully under s. 9(1) of the Canada Evidence Act to have P declared
an adverse witness and then conducted a wide-ranging cross-examination, shred-
ding P’s credibility and implying that she was lying to protect the accused, who
were liars and guilty. Both accused were convicted of first degree murder. They
appealed.

Held, the appeals should be allowed.

The adversity ruling under s. 9(1) was appropriately sought and granted on the
basis that P had made a number of prior statements to the police and at the
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preliminary hearing that were inconsistent with her testimony at trial, that she
adopted a position in her testimony opposite to the Crown’s position and that she
had a motive to protect the accused. However, a declaration of adversity pursuant
to s. 9(1) did not permit the Crown to cross-examine P at large. The effect of the
cross-examination of P was to create a factual matrix in which the jury might
well conclude that P was not only a liar, but was lying for the very purpose of
covering up for the accused, and that the accused were therefore liars them-
selves, and guilty. Following the s. 9(1) ruling, the Crown should have been
restricted to cross-examining on the prior inconsistent statements and the cir-
cumstances surrounding them. Once the cross-examination evolved as it did, the
jury should have been instructed that if they found P not to be credible, they
could not use that finding to conclude that the accused were not credible either,
or that they were guilty.

The trial judge erred in refusing to grant D’s severance application as that rul-
ing ultimately resulted in an injustice to D arising from the highly prejudicial
effect of G’s evidence that the trial judge ruled admissible almost at the end of
the Crown’s case. G testified that F told him that she had obtained the services of
a man who could “make people disappear”. G testified that F told him that she
had gotten someone with D’s name, of the same nationality and description to
carry out her husband’s murder in the way it appeared to have happened. D’s
counsel objected to the reversal in the evidentiary ruling, arguing that, had it
been known that the evidence was to be admitted, D would have cross-examined
earlier Crown witnesses to attack G’s credibility and the impact its admission
would have on the defence case. The force of that evidence was considerably
enhanced by the fact that it was given twice, first in chief, and then in reply. The
balance of the evidence involving D was circumstantial. G’s evidence directly
implicated him in the murder and there was a palpable risk that the jury would
misuse G’s evidence against D, despite instructions to the contrary. The trial
judge simply instructed the jury that statements attributed to F constituted evi-
dence against her but could not be used against D even if they described what D
said or did. Offered essentially without explanation or rationale, those directions
would have significantly taxed the jury’s common sense. The trial judge’s reversal
of his evidentiary ruling as the Crown’s case approached its conclusion and G
was about to be called contributed to the injustice resulting from the dismissal of
the severance application.

R. v. Soobrian (1994), 21 O.R. (3d) 603, [1994] O.J. No. 2836, 76 O.A.C. 7, 96
C.C.C. (3d) 208, 25 W.C.B. (2d) 605 (C.A.), apld

Other cases referred to

R. v. Cassibo (1982), 39 O.R. (2d) 288, [1982] O.J. No. 3511, 70 C.C.C. (2d) 498,
8 W.C.B. 241 (C.A)); R. v. Coffin, [1956] S.C.R. 191, [1956] S.C.J. No. 1, 114
C.C.C. 1, 23 C.R. 1; R. v. Crawford (1995), 22 O.R. (3d) 288, [1995] 1 S.C.R. 858,
[1995] S.C.J. No. 30, 179 N.R. 161, J.E. 95-708, 81 0.A.C. 359, 96 C.C.C. (3d) 481,
37 C.R. (4th) 197, 27 C.R.R. (2d) 1, 26 W.C.B. (2d) 555; R. v. Cronshaw, [1976]
0.J. No. 2466, 33 C.C.C. (2d) 183, 1 W.C.B. 90 (Prov. Ct.); R. v. Guimond, [1979]
1 S.C.R. 960, [1979] S.C.J. No. 16, 94 D.L.R. (3d) 1, 26 N.R. 91, 44 C.C.C. (2d) 481,
8 C.R. (3d) 185; R. v. Gushue (No. 4), [1975] O.J. No. 2211, 30 C.R.N.S. 178, 1975
CarswellOnt 25 (Co. Ct.); R. v. Hamilton, [2011] O.J. No. 2306, 2011 ONCA 399;
R. v. Last, [2009] 3 S.C.R. 146, [2009] S.C.J. No. 45, 2009 SCC 45, EYB 2009-
164847, J.E. 2009-1893, 247 C.C.C. (3d) 449, 394 N.R. 78, 311 D.L.R. (4th) 193,
69 C.R. (6th) 1, 255 O.A.C. 334; R. v. Litchfield, [1993] 4 S.C.R. 333, [1993] S.C.J.
No. 127, 161 N.R. 161, J.E. 93-1895, 14 Alta. L.R. (3d) 1, 145 A.R. 321, 86 C.C.C.
(3d) 97, 25 C.R. (4th) 137, 21 W.C.B. (2d) 369; R. v. Osae, [2010] O.J. No. 2285,
2010 ONSC 3108; R. v. Rose, [1997] O.J. No. 1947, 100 O.A.C. 67, 34 W.C.B. (2d)



R.v. FIGLIOLA 643

503 (C.A.); R. v. S. (S.W.), [2005] O.J. No. 4958, [2005] O.T.C. 1004, 67 W.C.B. (2d)
658 (S.C.J.); R. v. Vivar, [2004] O.J. No. 9, [2004] O.T.C. 5, 60 W.C.B. (2d) 53
(S.C.J.); Wawanesa Mutual Insurance Co. v. Hanes, [1961] O.R. 495, [1961] O.dJ.
No. 562, 28 D.L.R. (2d) 386, [1963] 1 C.C.C. 176 (C.A.)

Statutes referred to

Canada Evidence Act, R.S.C. 1985, c. C-5, s. 9 [as am.], (1), (2) [as am.]
Criminal Code, R.S.C. 1985, c. C-46, ss. 591(3), 686(8)

APPEALS from the convictions entered by Harris J. of the
Superior Court of Justice, sitting with a jury, on May 7, 2006 for
first degree murder.

Michael W. Lacy, for appellant Maria Figliola.

P. Andras Schreck and Apple Newton-Smith, for appellant
Daniele Di Trapani.

David Finley and John Pearson, for respondent.

[1] BY THE COURT: — The appellants, Maria Figliola and
Daniele Di Trapani, appeal from their convictions for first degree
murder by a court composed of C. Raymond Harris J. and a jury.
The Crown alleged that Ms. Figliola hired Mr. Di Trapani to kill
Frank Figliola, Ms. Figliola’s husband. While the appellants
raised a number of grounds of appeal, we have found it neces-
sary to deal with two: Ms. Figliola’s submission concerning the
cross-examination by Crown counsel of his own witness, Teresa
Pignatelli, and Mr. Di Trapani’s submission that the trial judge
erred in refusing to grant his application for severance. For the
following reasons, the appeals are allowed and separate new tri-
als are ordered.

The Facts
Events before August 6, 2001

[2] There was no dispute at trial that Ms. Figliola and her
husband had a difficult marriage. At the time of the deceased’s
death, they were sleeping in separate rooms and largely leading
separate lives. The deceased was also having significant finan-
cial problems, which Ms. Figliola attributed to his gambling.
There was other evidence indicating that the deceased dis-
trusted Ms. Figliola’s financial dealings. In any event, at trial,
Ms. Figliola admitted that she stole $462,000 over a 20-year
period from her then employer, a bank. Following the deceased’s
death, Ms. Figliola became entitled to various payments from
the deceased’s employer and from life insurance policies totalling
approximately $500,000.
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[3] Ms. Figliola had also begun an affair in April 2001 with
Geoffrey Gonsalves. That relationship lasted for almost two
years after the death. Mr. Gonsalves became an important wit-
ness for the Crown as a result of statements that Ms. Figliola
allegedly made to him and which the Crown argued were admis-
sions of involvement in her husband’s death.

[4] The Crown led evidence of conversations Ms. Figliola had
with co-workers before the death in which she said that her
marriage was over but she was not going to get a divorce
because of what she felt entitled to. Two of her co-workers also
claimed that she talked about having her husband killed and
about hiring a hit man.

[5] Ms. Figliola and Mr. Gonsalves met regularly between
April and August 2001 in various places. Mr. Gonsalves testified
that, about two months before the deceased’s death, Ms. Figliola
told him that she had had a “physical argument” with the
deceased over finances. She told Mr. Gonsalves that she knew
some people to call so that she did not have to “deal with” the
deceased any more. Ms. Figliola denied that any such conversa-
tion took place. Mr. Gonsalves also testified to other conversa-
tions, before the deceased’s murder, in which Ms. Figliola
outlined various scenarios for dealing with her husband. One of
these scenarios involved someone attacking the deceased while
Ms. Figliola and the deceased were out walking on a path, a sce-
nario that closely resembled the manner in which the deceased
died. According to Mr. Gonsalves, she was in discussions with
someone named “Dan” and her friend Teresa Pignatelli. Ms. Fig-
liola denied having any such discussions with Mr. Gonslaves or
with Ms. Pignatelli or Mr. Di Trapani.

[6] Ms. Figliola testified that she met Mr. Di Trapani through
one of his aunts, who was a co-worker at the bank where she
used to work. She also began seeing him at Ms. Pignatelli’s
home and work. Mr. Di Trapani owned several social clubs in the
Hamilton area and was also good friends with Ms. Pignatelli, as
well as her husband, with whom he had a business relationship.

[7] There was also evidence that Ms. Figliola gave Mr. Di Trapani
a cellphone which she had acquired through her work for
Compusmart, the company she joined after leaving the bank.
Ms. Figliola testified that she gave the cellphone to Ms. Pig-
natelli’s husband to give to Mr. Di Trapani. Ms. Pignatelli had
asked for the cellphone because Mr. Di Trapani was doing some
construction work for them. Mr. Di Trapani and Ms. Figliola
spoke often using their cellphones. In the month leading up to
August 6, 2001, cellular telephone records show that Ms. Figliola



R.v. FIGLIOLA 645

and Mr. Di Trapani spoke 143 times. This regular telephone con-
tact ceased after the murder.

[8] While Mr. Di Trapani did not testify, statements he made
to the police were introduced by the Crown. He told the police
that he knew the deceased but saw Ms. Figliola more often and
would see her at Ms. Pignatelli’s home and place of business.
When he was originally asked if the number for the cellphone
Ms. Figliola had given him meant anything to him, he said it did
not. Later in the questioning, when he was told it was the num-
ber for the telephone Ms. Figliola gave him, he said that he did
not get it from Ms. Figliola directly, but rather from Ms. Pig-
natelli, and that it was for the social club. The cellphone cost
$300 to $400 per month and he gave the money for the phone to
Ms. Figliola.

Events of August 6, 2001

[9] Frank Figliola was found bludgeoned to death in the early
morning hours of August 7, 2001 near a path close to his home
in Stoney Creek. His car was found on the street near the path
and various witnesses saw the car being driven to this area
around 9:00 p.m. on August 6, 2001.

[10] Earlier that day, there was a large party at a park for
Mr. Di Trapani’s extended family. He left the party around 8:30
p-m., telling his mother that he was going to his club. One of the
regular patrons at Mr. Di Trapani’s club recalled seeing five or
six men, including Mr. Di Trapani, standing outside the club and
a fire burning in the bin behind the club. He could not say what
was being burned but told the police the appellant said he was
“burning shit he didn’t like”. It was not uncommon for there to
be fires in the bin at the club.

[11] Luigi Latorre was a friend of Mr. Di Trapani’s. He gave a
number of statements to the police. In the early statements, he
said nothing that implicated Mr. Di Trapani. During these inter-
rogations, the police suggested that he was involved in the
killing or was a witness. However, after a lengthy interrogation,
Mr. Latorre told the police about his encounter with Mr. Di Tra-
pani on August 6, 2001. He testified that on August 6, he arrived
at Mr. Di Trapani’s club between 9:00 p.m. and 9:30 p.m.
Mr. Di Trapani arrived about a half-hour later. Later, he drove
Mr. Di Trapani to the street where the path begins where the
deceased’s body was found. As they drove by, Mr. Di Trapani
leaned over trying to see something out the driver’s side window
and said “just looking at something, keep driving”. Mr. Di Trapani
then directed him to a residential area, where Ms. Figliola lived,
and told him to stop the car. Mr. Di Trapani left the car and went
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to one of the houses. He returned about ten minutes later.
Mr. Latorre arrived home around 12:30 a.m. or 1:00 a.m.
Mr. Latorre last spoke to Mr. Di Trapani in December 2002. He
claimed that Mr. Di Trapani told him he was in a “little bit of
trouble” and that the police were going to question Mr. Latorre.
He asked Mr. Latorre to tell the police that they were together
“last year” at Tim Horton’s.

[12] On August 6, 2001, Ms. Figliola and Mr. Di Trapani spoke
twice, once for 17 seconds at 2:13 p.m. and once for 23 seconds at
7:25 p.m. In her testimony, Ms. Figliola could not recall what
they discussed in those calls. Cellphone records show that
Mr. Di Trapani was in the Stoney Creek area for most of August
6, except for a call made at 11:18 a.m. from St. Catharines.

Ms. Figliola’s statements to Geoffrey Gonsalves

[13] After the deceased’s murder, Mr. Gonsalves claimed that
Ms. Figliola told him it “would cost $80,000 to carry something
like that out”. She also told him she was not paying as “Dan”,
the person she had hired, had run into legal problems and was
“going away” for awhile. Again, Ms. Figliola denied having these
conversations.

[14] A year after Mr. Figliola’s death, the police obtained judi-
cial authorization to intercept the telephone conversations of both
appellants, as well as those of Mr. Gonsalves and Ms. Pignatelli.
The conversations between Ms. Figliola and Mr. Gonsalves
showed a deteriorating relationship due, in part, to financial prob-
lems and his jealousy due to his belief that she was having rela-
tionships with other men.

[15] The police also visited Mr. Gonsalves on September 18,
2002. They told him that they suspected that he was involved in
the deceased’s murder. This visit sparked several conversations
between Mr. Gonsalves and Ms. Figliola in which Mr. Gonsalves
repeatedly accused her of setting him up for her husband’s mur-
der. Ms. Figliola denied this and said she would clear things up
with the police and said she would sign something to give to the
police. In a call on September 26, 2002, she told Mr. Gonsalves
that she would give the police a confession to “something I didn’t
do”. A few days later, she met with Mr. Gonsalves and gave him
something. He later called her and said that he was going to
have his lawyer turn the letter over to the police. She tried to
persuade him to give it back and said it was only “security” but
now it was a “noose”. Later that same day, a lawyer retained by
Mr. Gonsalves handed over to the police a letter purportedly
written by Ms. Figliola in which she says that Mr. Gonsalves
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had nothing to do with her husband’s death and that she took
“full and all responsibility for my husband’s death”.

[16] Ms. Figliola testified that Mr. Gonsalves forced her to
write the letter because he was upset about being questioned by
the police. She wrote the letter to placate him, despite the fact
that she bore no responsibility for her husband’s death.

[17] Mr. Gonsalves, although claiming to be afraid of Ms. Fig-
liola, continued his relationship with her until March 2003,
when she became enraged when she found out he had dated
another woman. On March 27, 2003, Mr. Gonsalves had a formal
interview with the police in the presence of his lawyer. Initially,
he revealed little and was chiefly interested in getting into the
witness protection programme. After the police told him he was
being too vague, he suspended the interview to talk to his law-
yer. When the interview resumed, he divulged details to the
police such as the various plans that Ms. Figliola had talked to
him about before the death.

[18] As indicated, one of these plans was similar to the man-
ner in which the deceased actually met his death. In his state-
ment, Mr. Gonsalves seems to suggest that the police had first
given him details of how the deceased was killed. The police offi-
cer in charge of the investigation denied giving Mr. Gonsalves
those details. Mr. Gonsalves in his testimony initially testified
that he was unable to explain how he knew about how and
where the deceased was killed. Later, he admitted that he
received some details either from the police or his lawyer. How-
ever, he could not remember any details of how or when he
received this information. In a further interview with the police
on April 29, 2003, Mr. Gonsalves said that he found out that the
deceased had been killed on a path near Lake Ontario “from my
lawyer and conversations with the Hamilton Police”.

[19] As a result of the trial, Crown counsel’s submission that
Ms. Figliola’s counsel had made an allegation of recent fabrica-
tion; in re-examination, Crown counsel was permitted to play
the videotape of the entire April 29 police interview. In the
interview, Mr. Gonsalves said that Ms. Figliola had spoken to
her friend Ms. Pignatelli, who could get a guy named “Dan” to do
anything. He also said that “Dan” was connected to the “Mafia”
and to “bikers”. In re-examination, Mr. Gonsalves also confirmed
that, in the April 29 interview with police, he reported that
Ms. Figliola had told him “it was done” shortly after the
deceased’s murder.
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Police surveillance of the appellants and financial transactions

[20] Police surveillance showed the appellants met for about
45 minutes in the parking lot of a Tim Horton’s on September 6,
2001. A friend of Mr. Di Trapani’s, Americo Roque, testified that
he was also present. Ms. Figliola testified that they were simply
talking about getting the deceased’s car cleaned.

[21] On September 28, 2001, police surveillance officers saw
Mr. Di Trapani drop Ms. Figliola off at her bank, where she
cashed a cheque for $3,500. Mr. Di Trapani picked her up a short
time later. Ms. Figliola testified that $3,000 was for a car auction
Mr. Di Trapani was going to take her to in order to look for a car
for her daughter. The other $500 was to get the deceased’s car
cleaned. However, she never actually gave Mr. Di Trapani the
money.

[22] On October 18, 2001, Ms. Figliola took out a bank draft
for $4,300 payable to Mr. Di Trapani’s mother. Ms. Figliola testi-
fied that this bank draft was a partial payment for a car Mr. Di
Trapani was going to buy at an auction for her daughter. Mr. Di
Trapani asked her to make the draft out to his mother because
he was having problems at the bank.

[23] The police asked Mr. Di Trapani about his meetings with
Ms. Figliola on September 6 and 28, 2001. He said the meeting
on September 6 must have been to deliver a payment for the
cellphone. He could not remember why they met on September
28. He denied that Ms. Figliola gave him $3,500 in the car
that day.

[24] Bank records also showed Ms. Figliola withdrew $4,500 in
cash on October 12, 2001 and a $10,000 cheque payable to a
company registered in Mr. Di Trapani’s name dated October 22,
2001. Payment was stopped on the cheque before it was cashed.
Ms. Figliola denied writing this cheque. She explained that
someone had broken into her car around this time. She immedi-
ately contacted her bank and had them stop payment on any
cheques. A handwriting expert from the Centre for Forensic Sci-
ences testified that the signature on the cheque was probably
not Ms. Figliola’s. The expert also testified that the endorsement
of Mr. Di Trapani’s mother’s name on the October 18, 2001 bank
draft was probably written by Mr. Di Trapani.

[25] On December 31, 2001, Ms. Figliola deposited $15,000
into an account in the names of her brother and mother. Two
months earlier, on October 26, 2001, a bank draft had been
issued on this account in the amount of $10,000, payable to
Mr. Di Trapani’s company. Ms. Figliola testified that this trans-
action also related to Mr. Di Trapani purchasing a car for her
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daughter. In the end, he never did purchase a car. She tried to
track down Mr. Di Trapani to get the money back. Ms. Pignatelli
told her that Mr. Di Trapani was having money problems. In
July 2002, the appellants talked and Mr. Di Trapani acknowl-
edged that he owed her the money.

[26] The police asked Mr. Di Trapani about the $10,000 cheque
from Ms. Figliola to his company. Mr. Di Trapani said that he
had been in trouble and owed money to people who would break
his legs if he did not repay them. He could not say why Ms. Fig-
liola had written a cheque to his mother.

[27] The Crown also relied upon various statements made by
Ms. Figliola to the police which the Crown claimed were untrue.
For example, Ms. Figliola told the police that she did not have a
cellphone and that she did not have a boyfriend. She testified
that she lied because she was trying to keep her affair with
Mr. Gonsalves secret.

[28] She also told the police that on the evening of August 6,
2001, a stranger came to her door, after the deceased had left.
She agreed to see a police hypnotist at the request of the police
to help her remember and describe this stranger. She didn’t
keep the appointments to see the hypnotist and made various
excuses. For example, on one of the dates she claimed she could
not come because she had painters at the house. Police surveil-
lance showed that she went out with Ms. Pignatelli. Ms. Figli-
ola explained that she changed her mind about seeing the
police hypnotist as a result of advice from her lawyer and her
physician.

[29] In an interview with Ms. Figliola, the police mentioned
several names to her, including the co-appellant, Mr. Di Trapani.
She said that she did not know this person. Ms. Figliola testified
that she only knew Mr. Di Trapani by his nickname, “Biff”.

Teresa Pignatelli’s evidence

[30] Crown counsel called Ms. Pignatelli to testify. She testi-
fied that she had seen Mr. Di Trapani twice on August 6, 2001.
Around 9:30 p.m., while walking to a store, she saw him in the
parking lot of the social club that he operated. A few minutes
later, she saw him drive by her esthetics shop with Luigi
Latorre. She called him on his cellphone and spoke to him for a
little over two minutes at 9:31 p.m. She spoke to him again at
10:21 p.m. for four seconds. She testified that she probably
called him at this time when she was going home.

[31] Ms. Pignatelli also testified to financial transactions with
Ms. Figliola in November and December 2001. She received a
$1,000 cheque from Ms. Figliola on November 26, 2001, which
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was partial repayment of a loan Ms. Pignatelli had given
Ms. Figliola for her son’s school tuition. Ms. Figliola gave her a
cheque for $22,000 on December 10, 2001 to complete repayment
of the loan and help Ms. Pignatelli retire a line of credit for
which the bank was demanding repayment. Ms. Figliola con-
firmed this version of events.

[32] Ms. Pignatelli testified that she and Mr. Di Trapani were
good friends in 2001. They had a falling out in 2002 as a result of
a dispute between him and her husband. They reconciled in
December of that year.

[33] Following a voir dire, the trial judge permitted Crown
counsel to cross-examine Ms. Pignatelli as an adverse witness
under s. 9(1) of the Canada Evidence Act, R.S.C. 1985, c. C-b.
This turned into an extensive cross-examination and is the sub-
ject of a ground of appeal by Ms. Figliola. We will provide further
details when dealing with this ground of appeal. In short, during
this cross-examination Ms. Pignatelli was cross-examined on
when she learned of Ms. Figliola’s relationship with Mr. Gon-
salves, the amount of money Ms. Figliola had given her, a sup-
posed gap in telephone contact with Ms. Figliola in the week
prior to the murder and allegedly inconsistent statements she
had given about talking to Mr. Di Trapani on August 6, 2001 and
the number of times she saw him that night. Crown counsel
suggested to Ms. Pignatelli that she was covering for the appel-
lants and was prepared to say anything on the witness stand.

The Grounds of Appeal

[34] Each of the appellants raises a number of grounds of
appeal. While Ms. Figliola argues that the trial judge erred in
admitting certain evidence and misdirected the jury in some
respects, we only find it necessary to deal with the one ground of
appeal — permitting Crown counsel to cross-examine Teresa
Pignatelli as an adverse witness under s. 9(1) of the Canada
Evidence Act.

[35] Mr. Di Trapani’s principal ground of appeal is that the
trial judge erred in refusing to sever his trial from that of his
co-appellant, Ms. Figliola. In a closely related ground, he argues
that the trial judge erred in permitting Mr. Gonsalves to testify
about conversations he had with Ms. Figliola in which she alleg-
edly identified “Dan” as the person she hired to kill her husband.
The appellant also alleges errors in the charge to the jury. Since
we are of the view that the trial judge erred in refusing to sever
the appellant’s trial, we do not find it necessary to deal with the
other grounds of appeal.
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Analysis
Cross-examination of Ms. Pignatelli as an adverse witness

[36] Section 9 of the Canada Evidence Act reads as follows:

Adverse witnesses

9(1) A party producing a witness shall not be allowed to impeach his credit
by general evidence of bad character, but if the witness, in the opinion of the
court, proves adverse, the party may contradict him by other evidence, or, by
leave of the court, may prove that the witness made at other times a state-
ment inconsistent with his present testimony, but before the last mentioned
proof can be given the circumstances of the supposed statement, sufficient to
designate the particular occasion, shall be mentioned to the witness, and he
shall be asked whether or not he did make the statement.

Previous statements by witnesses not proved adverse

(2) Where the party producing a witness alleges that the witness made at
other times a statement in writing, reduced to writing, or recorded on audio
tape or video tape or otherwise, inconsistent with the witness’ present tes-
timony, the court may, without proof that the witness is adverse, grant leave
to that party to cross-examine the witness as to the statement and the court
may consider the cross-examination in determining whether in the opinion
of the court the witness is adverse.

[37] Ms. Figliola attacks the trial judge’s ruling declaring the
witness, Teresa Pignatelli, an adverse witness pursuant to
s. 9(1), and the Crown’s cross-examination following that ruling.
She submits the trial judge erroneously permitted the Crown to
cross-examine its own witness for the sole purpose of demon-
strating the witness was a liar attempting to cover up for the
two accused and thus impermissibly tarring the appellants with
the same credibility brush — all contrary to this court’s decision
in R. v. Soobrian (1994), 21 O.R. (3d) 603, [1994] O.J. No. 2836
(C.A).

[38] We do not see it in quite the same fashion, but we do
agree with Mr. Lacy, counsel for Ms. Figliola, that a clear and
specific mid-trial and final direction should have been given to
the jurors instructing them that they could not use a finding
that Ms. Pignatelli was not credible against Ms. Figliola or
Mr. Di Trapani to conclude they, too, were not credible and were
therefore guilty. As we shall explain, this conclusion follows from
the way in which the treatment of Ms. Pignatelli’s evidence
evolved.

[39] Soobrian was a sexual assault trial with two accused,
Soobrian and Beaudry. The defence was consent. At trial, the
Crown called a witness, Williams, who, with another man, had
been in the same apartment as the parties at the time of the
offence. Williams had told the police immediately after the
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incident that he had not seen any sexual activity between the
complainant and the accused men. By the time of the prelimi-
nary hearing, however, he changed his story to favour the
accused, testifying instead that he had witnessed consensual
sexual activity between the complainant and Beaudry, but not
between the complainant and Soobrian.

[40] The Crown called Williams not for the purpose of estab-
lishing some facts in proof of the Crown’s case, but for the delib-
erate tactical purpose of discrediting him and his evidence, and
thereby — as this court said — “[to] throw a shadow across the
expected defence”. The Crown called Williams knowing that he
would give the same evidence that he gave at the preliminary
hearing in support of the accused and planning to impeach that
evidence through resort to the prior inconsistent statement and
then, through general cross-examination, to show that the wit-
ness had lied in collaboration with his friends. The Crown was
forthright in disclosing this objective and the trial judge refused
to grant a declaration that the witness was adverse pursuant to
s. 9(1), but nonetheless permitted cross-examination on the prior
inconsistent statement pursuant to s. 9(2).

[41] On appeal, this court agreed with the decision not to
declare Williams adverse under s. 9(1) or to permit cross-
examination of Williams at large. Acknowledging that the
Crown was technically within the ambit of s. 9(2), the court
questioned whether there was any purpose left for a s. 9(2) order
permitting cross-examination on the prior statement, since the
Crown was not attempting to show that either the prior state-
ment or the witness’ testimony at trial was the truth. This court
concluded, however, that precluding cross-examination on the
prior statement would have left the jury without adequate
information to assess Williams’ credibility and that, since the
Crown had begun its cross-examination before seeking a voir
dire, there was little choice but to proceed as the trial judge
did and to leave the matter to be dealt with in the charge to
the jury.

[42] There was no specific instruction to the jury in the charge
respecting the use of Williams’ testimony, and the appeal was
allowed on that basis. The court said, at pp. 612-13 O.R.:

It is plain that the witness Williams did not adopt his prior statement as
true and the only use the jury could properly make of his evidence that he
saw the things he testified to was either to accept it, reject it or give it little
weight having regard to the view they took of his initial statement to police
and his explanation for having made it. But, on the facts of this case, the
thing for which the jury could not use a finding of credibility against
Williams, if based on his statement to the police, was to support a finding
that neither [either?] or both of the appellants were not credible. Nor could
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it support the truth of the complainant’s evidence that either of the appel-
lants had sexually assaulted her. A finding against the credibility of Wil-
liams on these grounds would simply neutralize his evidence under oath.
The instruction on the use of prior inconsistent statements was useful as far
as it went. In the unusual circumstances of this case, it did not go far
enough in not addressing the true purpose for which that evidence was ten-
dered by the Crown. Williams’ evidence did not support the evidence of the
complainant, or in any other way advance the Crown’s case. Williams’ cross-
examination tended to show that he was not a credible witness, but that in
itself had no relevance to the case. The true purport of Williams’ evidence,
including his cross-examination by the Crown, was to show that the appel-
lants were not credible because Williams was not. The trial judge should
have made clear to the jury that there was no basis upon which they could
use Williams’ evidence to support that conclusion.

While there was no objection to the charge, we think it was non-direction
amounting to misdirection to not make clear to the jury these things
specifically.

[43] This case is not dissimilar in the result.

[44] Ms. Pignatelli was a close friend of both Ms. Figliola and
Mr. Di Trapani. She spoke to each on a regular basis, sometimes
more than once daily by telephone. She was able to give evidence
with respect to (a) the relationship between the various princi-
pals, particularly of the relationship between Ms. Figliola and
Mr. Gonsalves and between Ms. Figliola and Mr. Di Trapani;
(b) the fact that Ms. Figliola agreed to provide a cellphone to
Mr. Di Trapani through her work at her own expense; (c) the fact
that she had seen Mr. Di Trapani at around 9:00 p.m. on the
night of the murder in an area not far from the scene of the
murder; and (d) that she had seen him in the company of
the witness Louis Latorre, thus corroborating the testimony of
Mr. Latorre at least insofar as they were together in the same
car on the night in question.

[45] The Crown was thus justified in calling — and, indeed,
may have had little choice but to call — Ms. Pignatelli as a wit-
ness. We are not able to conclude on the basis of this record that
the Crown initially, and deliberately, called her for the purpose
of impeaching her testimony through prior inconsistent state-
ments and then, having obtained a s. 9(1) order and permission
to cross-examine her at large, showing that she was an inveter-
ate liar who was covering up for, and collaborating with, the two
accused — thereby tarnishing their credibility as well and
enhancing the likelihood of a finding of guilt. It is that type of
purpose on the part of the Crown that is forbidden by Soobrian.

[46] That said, however, the cross-examination of Ms. Pig-
natelli became problematic as it evolved.

[47] The Crown cannot be faulted for seeking an adversity
ruling under s. 9(1), nor do we think there is any basis for
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interfering with the trial judge’s discretionary decision to grant
that order in the circumstances. He concluded after a voir dire
— correctly, in our view — that Ms. Pignatelli had made a num-
ber of prior statements to the police and at the preliminary hear-
ing that were inconsistent with her testimony at trial; that she
adopted a position in her testimony opposite to the Crown’s posi-
tion; and that she had a motive to protect her friends. There was
ample support on the record for those findings and for the deci-
sion based on them.

[48] The Crown sought an order under s. 9(1) declaring
Ms. Pignatelli an adverse witness. The trial judge made an order
declaring Ms. Pignatelli an adverse witness. The Crown did not
seek, nor did the trial judge grant, an order declaring her a hos-
tile witness, and, contrary to Ms. Pignatelli’s submission, the
trial judge did not make an order granting the Crown leave to
cross-examine Ms. Pignatelli at large. Perilously, though, every-
one appears to have assumed that such an order had been made.
The Crown proceeded to cross-examine the witness forcefully in
a wide-ranging fashion — and with considerable success — with
no intervention by the trial judge and no objection from defence
counsel (not counsel on the appeal) or request for a limiting
instruction to the jury.

[49] However, this seamless move to a cross-examination at
large was misguided. In Ontario, a ruling that a witness is “ad-
verse” pursuant to s. 9(1) of the Canada Evidence Act is not the
equivalent of a common law declaration of “hostility” entitling
the beneficiary of the ruling to cross-examine the witness at
large. This court has held that adversity and hostility are not
synonymous for these purposes: Wawanesa Mutual Insurance
Co. v. Hanes, [1961] O.R. 495, [1961] O.J. No. 562 (C.A.); R. v.
Cassibo (1982), 39 O.R. (2d) 288, [1982] O.J. No. 3511 (C.A.).
See, also, R. v. Vivar, [2004] O.J. No. 9, [2004] O.T.C. 5 (S.C.J.), at
paras. 11-12; R. v. S. (S.W.), [2005] O.J. No. 4958, [2005] O.T.C.
1004 (S.C.J.); R. v. Osae, [2010] O.J. No. 2285, 2010 ONSC 3108;
R. v. Gushue (No. 4), [1975] O.J. No. 2211, 1975 CarswellOnt 25
(Co. Ct.); and R. v. Cronshaw, [1976] O.J. No. 2466, 33 C.C.C.
(2d) 183 (Prov. Ct.).

[50] This jurisprudence confirms that an “adverse” witness is
one who is opposed in interest or unfavourable in the sense of
opposite in position to the party calling that witness, whereas a
“hostile” witness is one who demonstrates an antagonistic atti-
tude or hostile mind toward the party calling him or her. In R. v.
Coffin, [1956] S.C.R. 191, [1956] S.C.J. No. 1, 114 C.C.C. 1, at
p. 213 S.C.R., p. 24 C.C.C., Kellock J. described a hostile witness
as one who does not give his or her evidence fairly and with a
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desire to tell the truth because of a hostile animus towards
the prosecution.

[61] The common law right of a party to cross-examine his or
her own witness at large with leave of the trial judge, if in the
judge’s opinion the witness is “hostile”, is not affected by s. 9(1)
of the Canada Evidence Act: Cassibo, per Martin J.A., at p. 302
O.R. Section 9 makes no reference to a witness “proving hostile”
and contains no suggestion of a right to cross-examine at large.
As Porter C.J.O. pointed out in Wawanesa, a declaration of hos-
tility and its consequences are something that arise “in addition
[to]” a finding of adversity. At pp. 507-508 O.R., after reviewing
the steps to be taken by a judge in deciding whether to make a
declaration of adversity and the factors to be considered, he
stated that “[t]he Judge, if he declared the witness hostile, might,
in addition permit him to be cross-examined” (emphasis added).
It follows that a declaration of adversity pursuant to s. 9(1) was
not, itself, sufficient to trigger a right in the Crown to cross-
examine Ms. Pignatelli generally as to all matters in issue.

[52] Ill-advisedly, however, that is what happened. The Crown
cross-examined the witness about inconsistencies between her
evidence at trial and statements she had made to the police dur-
ing interviews on three occasions (October 2, 2002, January 14,
2003 and January 22, 2003) as well as between her evidence at
trial and at the preliminary hearing. These inconsistencies
related to such things as when she knew [that] Ms. Figliola was
in a relationship with Mr. Gonsalves (at trial she acknowledged
suspecting they were involved at the time of the murder, but in
October she told the police she did not know); the amount of
money Ms. Figliola had given her; and a number of details about
the evening of August 6, 2001 (in her October statement she did
not tell the police she had seen Mr. Di Trapani that night; in
both January statements she said she twice saw Mr. Di Trapani
and Mr. Latorre drive by her shop, where she was having an ice
cream with Ms. Figliola’s cousin, Bruna; at trial she said they
drove by once).

[63] As Ms. Pignatelli’s cross-examination by the Crown devel-
oped, however, it is apparent that these questions were simply a
springboard to a much broader attack on her credibility. The
“cover up” theory emerged.

[564] In this respect, the Crown cross-examined Ms. Pignatelli
on an intercepted phone conversation in which she had offered
to “cover” for Ms. Figliola so that she could conceal from her
children the fact that she had spent the night with Mr. Gon-
salves at his home, thus suggesting she was “covering” for the
appellant with her testimony as well.
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[65] Intercepted phone calls were also the theme around
which the Crown’s attack on the witness’ denial that she knew
that Ms. Figliola’s relationship with Mr. Gonsalves was intimate
before the murder was built. The Crown put to Ms. Pignatelli a
large number of interceptions showing Ms. Figliola’s cellphone
moving from the Stoney Creek area to the Scarborough area,
where Mr. Gonsalves lived, over a lengthy period of time, inter-
spersed with calls to one of Ms. Figliola’s phones at or about the
same time. The following exchange puts the “cover up” sugges-
tion directly to her (and the jury):

Q. Now, Ms. Pignatelli I've reviewed with you those records for a purpose
and that is to suggest that you are not being truthful with this jury when
you're telling us that you had no idea, you didn’t know that Maria Figliola
was involved in an intimate relationship with Geoff Gonsalves prior to the
murder of Frank Figliola?

A. I'm not lying. I did not know for a fact. If I wanted to imagine I would
say yes. Did she tell me from her mouth? No. Did I know she saw him?
Yes, I did.

Q. You had to have known just looking at those phone calls, the numerous
trips she’s making to Scarborough while in telephone communication with
you. ..

A.Idont recall . ..

Q.. .. she had to have told you that?
A. To tell me that she was sleeping with him?
Q. Yes.

A. We're not in high school.

Q. She had to have told you that?
A.I'mnot. ..

Q. You're not telling us that . . .
A.I'mnot. ..

Q. . ..you're trying to protect her?

A. Protect her from what?

Q. From responsibility for this murder.

(Emphasis added)

[66] During the October 2, 2002 interview, Ms. Pignatelli
made no mention of Mr. Di Trapani. When questioned about
Mr. Di Trapani’s cellphone number, Ms. Pignatelli denied that
she recognized it. Phone records showed that Ms. Pignatelli had
called that number on many, many occasions. At the time of this
interview, Mr. Di Trapani had not been interviewed by the police
and it is not clear that he was then a suspect. The Crown used
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this exchange to make the point that the witness was withhold-
ing information from the police in order to deceive them, because
she knew “if [she] mentioned [that the phone number was Mr. Di
Trapani’s] . . . the logical result would be that the police would go
speak to Mr. Di Trapani”. Twice, Crown counsel put directly to
Ms. Pignatelli that she did not identify the owner of the phone
number because she was protecting Mr. Di Trapani, adding once
that she was doing so “just like [she] protected Maria Figliola”.

[67] Two other aspects of the Crown’s cross-examination of
Ms. Pignatelli bear mentioning.

[68] First, the Crown’s take on the “drive-by” testimony
appears to shift. In examination-in-chief, and before the adverse
witness ruling, Crown counsel elicited evidence from the witness
about the fact that she had seen Mr. Di Trapani and Mr. Latorre
drive by her esthetics shop at around 9:30 p.m. on the night of
the murder while she and Bruna Di Iorio were sitting out in
front eating ice cream. She said she called Mr. Di Trapani on his
cellphone (phone records show a call at 9:31 p.m. lasted two
minutes and 57 seconds). This evidence was capable of corrobo-
rating the testimony of Mr. Latorre, who said he and Mr. Di Tra-
pani were together that night and that Mr. Di Trapani had
requested him to drive him to a point near the site of the mur-
der. Indeed, this is one of the purposes, as noted above, that
Crown counsel on appeal submits entitled the Crown to call
Ms. Pignatelli as a witness.

[569] Following the ruling, however, and during the robust
cross-examination at large, the Crown appears to use the testi-
mony in a different fashion — to show that it was false and
designed to provide an alibi for Mr. Di Trapani. Building on a
discrepancy between Ms. Pignatelli’s evidence-in-chief that
Mr. Latorre was driving the vehicle and earlier statements to
the police that she didn’t know who was driving, Crown counsel
suggested that the reason why she couldn’t remember was that
the event never happened. Near the close of cross-examination,
the subject was revisited. Ms. Pignatelli had made no mention of
Mr. Di Trapani in her October 2, 2002 statement to the police.
The Crown extracted an admission that she had talked to Mr. Di
Trapani prior to her statements to the police on January 14 and
22, 2003, and was aware that he had been interviewed as well.
The Crown then suggested that “lo and behold [she now]
came up with this story that [she] saw Mr. Di Trapani with
Mr. Latorre”. She then gave Mr. Latorre’s name to the police
during the January interviews, suggested the Crown, “because
he was part of a plan to provide an alibi for Danny Di Trapani on
the night of the murder”.
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[60] Lastly, the Crown established through Ms. Pignatelli that
she had visited Mr. Di Trapani while he was in jail awaiting his
bail hearing following his arrest and that, in August 2004, she
and her husband had accosted Mr. Latorre in a bar in Toronto.
The suggestion was that they were trying to intimidate a poten-
tial Crown witness in order to protect Mr. Di Trapani.

[61] The Crown’s s. 9(1) cross-examination was very effective.
However, that is not the point. It is the problem. In our view, by
taking the tack it did, the Crown — inadvertently or otherwise
— strayed into impermissible Soobrian territory. Even without
any initial intent to do so, the ultimate effect of the cross-
examination was to create the very scenario that Soobrian
envisages: the effect of the cross-examination was to shred the
credibility of the Crown’s own witness and to create a factual
matrix in which the jury might well conclude that Ms. Pignatelli
was not only a liar, but was a witness lying for the very purpose
of covering up for the appellants’ wrongful deeds and that the
appellants were therefore liars themselves, and guilty too.

[62] Following the s. 9(1) ruling, the Crown should have been
restricted to cross-examining on the prior inconsistent state-
ments and the circumstances surrounding them. Once the cross-
examination at large evolved, however, without any objection
from defence counsel for either accused, the jury was in the
same position as the jury in Soobrian. The jurors needed to
understand clearly that if they found Ms. Pignatelli not to be
credible, they could not use that finding to conclude that either
or both of the appellants were not credible either. Nor could they
use such a finding to so support a conclusion that either or both
of the appellants were guilty. As this court stated in Soobrian, at
p- 613 O.R.:

It was incumbent on the trial judge to instruct the jury that, in the absence
of any evidence of collusion between [Ms. Pignatelli] and the appellants,
there was no basis upon which they could draw an inference adverse to the
defence from the fact that [Ms. Pignatelli] was a liar, if they were to so find.

[63] In our view, a specific instruction relating to Ms. Pig-
natelli was required in these circumstances. We do not accept
the Crown’s submission that the portion of the trial judge’s
general instructions respecting the assessment of credibility
directing the jurors to consider whether a witness “has an
interest in the outcome of the case or any reason to give evidence
that is more favourable to one side than to the other” were suffi-
cient to de-escalate the risk posed by the Soobrian factor that
developed. The specific instruction should have been given mid-
trial, immediately following the Crown’s cross-examination of
Ms. Pignatelli, and repeated in the charge to the jury.
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[64] We recognize that there were no defence objections either
to the cross-examination or to the charge to the jury, and, indeed,
that defence counsel declined to request any special instructions
with respect to Ms. Pignatelli’s testimony in spite of specific
questions from the trial judge and Crown counsel as to whether
they did. Like the court in Soobrian, however, we feel that “it
was non-direction amounting to misdirection [not to] make clear
to the jury these things specifically”.

[65] We would therefore allow the appeal, set aside Ms. Figli-
ola’s conviction and order a new trial.

Severance of Mr. Di Trapani’s trial

[66] Mr. Di Trapani argues that he must be retried because his
trial should have been severed, and heard separately from that
of Ms. Figliola.

[67] He bases this on the prejudice to him arising from certain
evidence given at trial by Mr. Gonsalves that was inadmissible
against him. Its impact was increased when its substance was
repeated in re-examination when Mr. Gonsalves adopted his
prior consistent statement given out of court to the police and
videotaped by them. It was played for the jury. Added to this was
the fact that the trial had proceeded for a number of weeks prior
to this testimony on the basis that the prejudicial evidence
would be excluded. Mr. Di Trapani says that, as a consequence,
the failure to sever his trial resulted in an injustice requiring
that his conviction be set aside and that he be retried separately.

[68] For the reasons that follow, we agree.

[69] Prior to trial, counsel for Mr. Di Trapani moved to have
his trial severed from that of Ms. Figliola because of the evi-
dence of Mr. Gonsalves with respect to the statements made by
Ms. Figliola to him about arranging to have her husband killed.
This evidence was admissible against Ms. Figliola but not
against Mr. Di Trapani, although it would significantly prejudice
him. We have set out above a summary of Mr. Gonsalves’ testi-
mony. However, to put this ground of appeal into context, we
refer to the testimony Mr. Gonsalves was expected to give when
the severance application was first brought. Mr. Gonsalves was
expected to testify that Ms. Figliola told him prior to the murder
that she could arrange to have her husband killed by contacting
Teresa Pignatelli, who could then contact a person named Dan
who could arrange the murder. Ms. Figliola described Dan as
large, husky and Italian with ties to organized crime and bikers.
Mr. Di Trapani is large, husky and Italian and his name is Dan.
Mr. Gonsalves was also expected to say that Ms. Figliola talked
about three scenarios for killing her husband and that Dan
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could be convinced to help her. In one of these, she would take
her husband for a walk on a wooded path that they had been to
previously, where someone would be waiting to carry out the
plan. Frank Figliola’s body was found beside a wooded path
where he had gone for walks before.

[70] During the submissions on the severance application, the
trial judge suggested that the references to the name “Dan” and
his description as heavy and Italian could be edited out of
Mr. Gonsalves’ testimony and that the individual could merely
be described as a man. Mr. Gonsalves’ testimony would thus not
implicate Mr. Di Trapani.

[71] After further discussion, counsel agreed with this sugges-
tion. Counsel for Mr. Di Trapani acknowledged that, with this
change, there would not be much to his severance application
and it would mean that “the wind is out of my sails”.

[72] The trial judge delivered his ruling on December 20, 2005.
It included this description of the problematic evidence:

At the preliminary hearing Mr. Gonsalves testified that the accused Figliola
told him that she had obtained a person who could make people disappear.
Gonsalves testified that Figliola had described this person by the name of
“Dan” who was “Italian” and a “husky, big and overweight man”. This testi-
mony would be admissible against Figliola, but not admissible against
Daniele Di Trapani who is Italian, husky and carries the first name
of “Dan”.

This testimony at trial would be significantly prejudicial requiring careful
and clear instructions to the jury. I was disposed to refusing severance, how-
ever, the Gonsalves testimony was troublesome.

[73] The trial judge then referred to the Crown’s concerns
about editing Mr. Gonsalves’ evidence and concluded by issuing
his ruling in the following terms:

The Crown outlined two perils with the suggestion:

First, if Gonsalves testifies in the suggested manner of leaving out the
description of the “man”, then the defence could suggest a different name to
the “man”.

Secondly, Ms. Figliola might deny the conversation with Gonsalves, in which
case he would need to provide details of the conversation for his credibility.

Counsel for both accused responded helpfully and accommodations were
arranged. The result, as I apprehend the submissions, is that there would be
no mention of the name “Dan” and no mention that he was Italian and
overweight or husky or big, and no suggestion of a different name would be
offered and no attempt to deny the conversation with Gonsalves.

It was also agreed that there would be no mention of the man being from
the Mafia and that “organized crime” would be used in its place.

Accordingly, the application for severance is abandoned and the accommoda-
tion articulated in this ruling is undertaken by all counsel.
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Having said that, if I have misapprehended the agreement, counsel is free to
make their submissions.

[74] Counsel for Ms. Figliola, who had said nothing in her
submissions to suggest that she would make no attempt to deny
the conversation that Mr. Gonsalves would testify to, immedi-
ately took up this invitation from the trial judge and made clear
that she did not admit that the conversation occurred:

Certainly on behalf of Mrs. Figliola, I indicated very clearly that we would
not, in cross-examination, intend to elicit or challenge Mr. Gonsalves on the
details of his statement which had been ruled inadmissible. But it is not an
admission that my client simply was talking to him about a hit man.

So we’re not admitting that that conversation occurred, but we certainly will
not go near the details in an effort to challenge his credibility based on what
we know has been ruled as inadmissible.

(Emphasis added)
[75] The trial judge did not change his ruling, simply
responded as follows:

HIS HONOUR: I've made a note of that.
MS. EDWARD: Thank you.

HIS HONOUR: And that will be addressed. I don’t think now is the time
to do it.

[76] Ms. Figliola and Mr. Di Trapani were placed in the charge
of the jury on January 10, 2006. The Crown began its evidence
on January 11, 2006. The trial concluded on May 7, 2006, when
the jury rendered a guilty verdict for both accused after three
days of deliberations.

[77] By March 7, the Crown had been calling evidence for
eight weeks and had reached the point at which Mr. Gonsalves
was to be the next witness. Following his evidence, it was antici-
pated that the Crown would take only two more weeks to com-
plete its case. At this point, most of the Crown’s case had been
called.

[78] The last Crown witness prior to Mr. Gonsalves was the
detective who had interviewed him. In cross-examining the
detective, counsel for Ms. Figliola made several suggestions to
the effect that Mr. Gonsalves had access to information about
the murder from sources other than Ms. Figliola.

[79] When the detective’s evidence concluded on March 7, the
Crown addressed the trial judge in the absence of the jury.
Counsel suggested that this cross-examination was laying the
foundation to suggest to Mr. Gonsalves that his conversation
with Ms. Figliola never happened and that he had obtained his
information about the murder from other sources. Counsel for
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the Crown said that this contravened the basis of the December
20 ruling and required a revisiting of Mr. Di Trapani’s aban-
doned severance application. Counsel argued that, in order to
demonstrate that the conversation had occurred, Mr. Gonsalves
ought to be permitted to testify about all the details, including
Ms. Figliola naming Dan and describing him as a large, husky
Italian with biker and Mafia connections.

[80] Counsel for Mr. Di Trapani responded with a brief reprise
of his arguments for seeking a severance in December. He added
to this his significant concern about what had transpired since
then:

And rather than have a severance pre-trial, we are now eight weeks into
this trial. And as a result of that, the prejudice which flows to Mr. Di
Trapani is more considerable than had it been — than the landscape for
severance pre-trial, because on the basis of the all-parties agreement, I have
not cross-examined ancillary witnesses regarding Mr. Gonsalves, nor have I
sought to elicit interceptions which may put Mr. Gonsalves in even more
unfavourable light because I have been proceeding on the basis that with
the all-parties agreement and no Dan, no indicia, no adjectives of Dan,
which would look — from which the jury would look at my client, the battle
with — my contest with Mr. Gonsalves was minimal, if it even existed.

[81] Counsel for Ms. Figliola reiterated the position she had
taken on December 20, namely, that she would be challenging
Mr. Gonsalves about whether the conversation with Ms. Figliola
took place, but would not cross-examine him about the details
edited out by the December 20 ruling. The trial judge’s immedi-
ate response was that this position was a challenge to Mr. Gon-
salves’ credibility and was inconsistent with what had been
agreed to in December.

[82] While the trial judge did not formally set aside his
December 20 ruling, he made clear his view that the position
now taken by counsel for Ms. Figliola was inconsistent with the
agreement on December 20 and that the Crown should be free to
lead the evidence prejudicial to Mr. Di Trapani that his previous
ruling had excluded. He then accepted the Crown’s suggestion
that counsel for Mr. Di Trapani be invited to immediately renew
the severance application more formally.

[83] Counsel did so on March 8. He reiterated the prejudice to
Mr. Di Trapani arising from Mr. Gonsalves’ evidence that
Ms. Figliola identified the person who arranged the murder as
“Dan”, who was large, husky, Italian and connected to bikers or
the Mafia. He added to this the prejudice that came from not
having sought to cross-examine Crown witnesses in order to put
Mr. Gonsalves in a bad light, because there had been no need for
it. He referred by way of example to the surveillance evidence
concerning Mr. Gonsalves, the wiretap evidence (and disclosures
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not put in evidence, which he had not reviewed with this in
mind) and evidence of questionable banking transactions.
Finally, he expressed grave concern about the change in trial
tactics that recalling witnesses for cross-examination would
require at a stage of the trial when he was fully engaged in pre-
paring for the remainder of the Crown’s case and assembling the
defence evidence. He was alarmed at the impact this change
would have on the jury and its perception of how important this
evidence must seem to counsel when no explanation for the
change in tactics would be offered. He reminded the trial judge
that none of these concerns were his doing. He therefore pro-
posed that Mr. Di Trapani be severed from the trial and that the
trial of Ms. Figliola continue.

[84] The Crown’s position was simply that the agreement of
counsel in December had unravelled, that any prejudice to
Mr. Di Trapani could be remedied by recalling witnesses for new
or further cross-examination, and postponement of Mr. Gon-
salves’ evidence until that was done. The Crown argued that the
evidence against Mr. Di Trapani was so intertwined with the evi-
dence against Ms. Figiola that the interests of justice required a
joint trial.

[85] The trial judge delivered his ruling dismissing the sever-
ance application on March 8, with further reasons on April 3. In
his March 8 reasons, he explained his view of the need for the
new severance application:

Yesterday, counsel for Mrs. Figliola in cross-examination of a Crown wit-
ness took a position inconsistent with the December agreement, which
according to Mr. Di Trapani, changed the evidentiary landscape he had
relied upon in his defence. This motion was therefore brought on promptly
this morning].]

[86] He addressed the recalling of witnesses as follows:

I see no injustice to the applicant here and I am confident that any prejudice
that has come the applicant’s way can be remedied. The Crown will re-call
any witnesses required for new or further cross-examination by the appli-
cant and my instructions to the jury will be clear and strong and perhaps
repetitive as the trial proceeds in order to ensure that no improper use of
the evidence is made.

[87] In his further reasons on April 3, he addressed the change
of trial tactics required of Mr. Di Trapani with this assertion:

The change of trial tactics should not negatively influence the jury as
re-questioning witnesses regarding Mr. Gonsalves prior to his testimony
would not appear overly unusual.

In the result, the application for severance is not allowed.
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[88] Following the ruling of March 8, counsel for Mr. Di Tra-
pani declined to seek to recall witnesses because, as he had
argued, it would be impractical and the change in tactics
towards Mr. Gonsalves necessitated would leave the jury won-
dering why and would draw their attention to Mr. Di Trapani’s
concern over Mr. Gonsalves’ evidence.

[89] The Crown then proceeded to call Mr. Gonsalves. In his
evidence-in-chief, Mr. Gonsalves testified that Ms. Figliola told
him that her friend Teresa could get her someone to get rid of
her husband. Ms. Figliola identified the person as “Dan”, a husk-
ier, bigger, Italian guy, who was involved in organized crime or
knew people who were, and who could have something like
this done.

[90] Mr. Gonsalves testified that Ms. Figliola described three
scenarios to him, one of which was that she would take her hus-
band for a walk on a wooded pathway they knew, where someone
would be waiting to carry out the plan. When she then reported
the death of her husband to Mr. Gonsalves, he understood her to
say that one of the plans she had described had been carried out.
She later told Mr. Gonsalves that she was not going to pay Dan
the $80,000 it cost because he had run into some trouble.

[91] Prior to re-examining Mr. Gonsalves, the Crown asserted
that in cross-examination, counsel for Ms. Figliola had set up
the argument that the evidence of what Ms. Figliola told him
was recently fabricated. As a consequence, in the re-examination
of Mr. Gonsalves, the Crown played the videotape of his out-of-
court interview with the police on April 29, 2003. In it, Mr. Gon-
salves appeared emotional and afraid for his own safety, and
gave essentially the same details as he had in his evidence-in-
chief, namely, that the husky Italian with Mafia and biker con-
nections named Dan arranged the whole thing.

[92] At the conclusion of Mr. Gonsalves’ evidence-in-chief, at
the end of Mr. Gonsalves’ reply evidence and in his final charge,
the trial judge gave the jury a direction on the use they could
make of this part of Mr. Gonsalves’ evidence. Its essence was as
follows:

[TThere is a special rule on how to use statements made by an accused
outside the courtroom. And you have heard some statements attributed to
Mrs. Figliola today.

You must not consider anything Ms. [Mrs.] Figliola said to Mr. Gonsalves in
reaching your verdict on Mr. Di Trapani, even if it describes what Mr. Di
Trapani said or did. Mrs. Figliola’s testimony is not evidence against
Mr. Di Trapani in any way, shape or form. You can only consider it as it
applies to Mrs. Figliola because it comes from her.
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[93] When faced with a severance application, s. 591(3) of the
Criminal Code, R.S.C. 1985, c. C-46 requires that the trial
judge assess whether severance would be in the interests of
justice. A trial judge’s decision on severance is an exercise of
discretion and is entitled to deference: see R. v. Hamilton,
[2011] O.J. No. 2306, 2011 ONCA 399. In R. v. Last, [2009]
3 S.C.R. 146, [2009] S.C.J. No. 45, at para. 14, the Supreme
Court of Canada quoted from R. v. Litchfield, [1993] 4 S.C.R.
333, [1993] S.C.J. No. 127 to describe the basis for interfering
with that discretion:

As noted by this Court in R. v. Litchfield, [1993] 4 S.C.R. 333 [at pp. 353-54
S.C.R.], the absence of specific guidelines for granting severance requires
that deference be afforded to a trial judge’s ruling to the extent that he or
she acts judicially and the ruling does not result in an injustice:

The criteria for when a count should be divided or a severance granted
are contained in ss. 590(3) and 591(3) of the Code. These criteria are
very broad: the court must be satisfied that the ends or interests of jus-
tice require the order in question. Therefore, in the absence of stricter
guidelines, making an order for the division or severance of counts
requires the exercise of a great deal of discretion on the part of the issu-
ing judge. The decisions of provincial appellate courts have held, and I
agree, that an appellate court should not interfere with the issuing
Jjudge’s exercise of discretion unless it is shown that the issuing judge
acted unjudicially or that the ruling resulted in an injustice.

(Emphasis in original)

[94] The question in this case is not whether the trial judge
reached his decision unjudicially. Clearly, there are strong pol-
icy reasons for accused persons charged with offences arising
out of the same series of events to be tried together, although
their force is perhaps somewhat muted, where, as here, neither
alleges the other is the guilty party and where there is no real
risk of inconsistent verdicts from separate trials: see R. v.
Crawford (1995), 22 O.R. (3d) 288, [1995] 1 S.C.R. 858, [1995]
S.C.d. No. 30.

[95] In the case at bar, the trial judge focused particularly on
the fact that the evidence against Mr. Di Trapani was “inextri-
cably intertwined with the evidence against Figliola”. This, in
his view, made a joint trial desirable, presumably because of the
benefit to trial efficiency and truth seeking.

[96] The question is whether the ruling resulted in an injus-
tice. As the Supreme Court of Canada made clear in R. v. Last,
that is an inquiry that usually entails scrutiny of the unfolding
of the trial and of the verdict. In R. v. Rose, [1997] O.J. No. 1947,
100 O.A.C. 67 (C.A.), Charron J.A. put the appellate task this
way, at para. 17:
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In determining this issue, it is necessary to consider the entire trial, includ-
ing the potential prejudicial effect of the evidence, the closing addresses of
counsel, the judge’s instructions to the jury and any inference that may be
drawn from the ultimate verdicts returned by the jury.

[97] The potential prejudicial effect on Mr. Di Trapani from
Mr. Gonsalves’ evidence of what Ms. Figliola told him is obvious.
She described a big, overweight Italian named Dan who could
carry out a plan to kill her husband while he was walking on a
wooded pathway known to him. She later told Mr. Gonsalves
that the plan had been carried out but that she had not paid
Dan the $80,000 because he had gotten into trouble. Mr. Di Tra-
pani’s name is Dan. He is big, overweight and Italian. He had
gotten into trouble over debts to people who threatened to break
his legs if he did not repay them. The body of Frank Figliola
was found beside a wooded pathway that was known to him.
In essence, Ms. Figliola told Mr. Gonsalves that she had gotten
someone with Mr. Di Trapani’s name and description to
carry out her husband’s murder in the way it appears to have
happened.

[98] The force of this evidence was considerably enhanced by
the fact that it was given not once but twice, first by Mr. Gon-
salves in chief, and then in reply, in a very emotional videotape
of his out-of-court interview with the police.

[99] The balance of the evidence involving Mr. Di Trapani was
circumstantial. As outlined above, there was evidence of contact
between him and Ms. Figliola, both before and after the murder,
including frequent telephone calls in the period leading up to it.
There was evidence that Mr. Di Trapani received money from
Ms. Figliola and evidence that he burned some unknown object
behind his club on the night of the murder. Mr. Di Trapani
pointed to innocent explanations for each of these. There was
also evidence from Mr. Latorre that, on the night of the murder,
Mr. Di Trapani asked him to drive to the vicinity of the murder
and then to Ms. Figliola’s home and many months later asked
him for a false alibi for “last year”. Finally, there was evidence of
alleged falsehoods in Mr. Di Trapani’s statements to the police.
However, Mr. Di Trapani made no inculpatory statements nor
was there any physical evidence connecting him to the murder
scene.

[100] By contrast, Mr. Gonsalves’ evidence directly implicated
him in the murder. It was the most damning evidence against
him. As hearsay, it was, of course, inadmissible against him,
although not against Ms. Figliola.

[101] Prejudice in this context refers to the risk that the jury,
having been asked to accept this evidence in trying Ms. Figliola,
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would improperly use it in considering Mr. Di Trapani’s guilt.
In our view, that risk was palpable in the circumstances of
this case.

[102] In his closing address, the Crown reminded the jury of
the evidence that served to confirm that Ms. Figliola told
Mr. Gonsalves the details of her husband’s murder. While
acknowledging that the trial judge would tell them that they
could not use what Ms. Figliola told Mr. Gonsalves against
Mr. Di Trapani, the Crown urged the jury to use it directly
against Ms. Figliola, thus setting up for them the risk described
above.

[103] At the end of Mr. Gonsalves’ evidence-in-chief and
re-examination, and again in his charge, the trial judge deliv-
ered an instruction to the jury. He simply directed them to abide
by the special rule that statements attributed to Ms. Figliola
constituted evidence against her but could not be used against
Mr. Di Trapani even if they described what Mr. Di Trapani said
or did. Offered as they were, essentially without explanation or
rationale, these directions would have significantly taxed the
jury’s common sense. Moreover, as the Supreme Court said in
Last, at para. 46, a proper jury instruction can only limit the
risk of inappropriate use of evidence. In other words, it cannot
remove potential prejudice to the accused as a relevant factor in
the analysis.

[104] In R. v. Guimond, [1979] 1 S.C.R. 960, [1979] S.C.J. No.
16, the Supreme Court of Canada was faced with a similar cir-
cumstance: an out-of-court statement admissible against one
accused and inadmissible against his co-accused, although
highly prejudicial to that co-accused. In upholding the decision
that the two should have been tried separately, the majority
used language, at p. 978 S.C.R., that, as adapted to the circum-
stances here, aptly captures our conclusion: however often the
jury was told that Ms. Figliola’s statements to Mr. Gonsalves did
not constitute evidence against Mr. Di Trapani, it cannot be
said with assurance that one or more of the jurors did not con-
vict Mr. Di Trapani on the basis of that evidence.

[105] A separate consideration in determining whether the
March 8, 2006 order denying severance resulted in an injustice
is the way it came about. The pre-trial ruling of December 20,
2005 excluded from Mr. Gonsalves’ testimony the evidence that
Ms. Figliola identified Mr. Di Trapani as the man who carried
out the murder of her husband. That was the rule under which
the first eight weeks of the Crown’s case was defended by Mr. Di
Trapani.
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[106] Then, on March 8, as the Crown’s case approached its
conclusion and Mr. Gonsalves was about to be called, the trial
judge reversed that rule and made clear that this evidence could
be elicited by the Crown, not once as it turned out, but twice.
This reversal was not due in any way to Mr. Di Trapani. The
trial judge justified the change because he said counsel for
Ms. Figliola had changed her position from December 20.
Although we think that is far from clear, for present purposes,
the question is whether the reversal of this ruling, coming when
it did, contributed to the injustice resulting from the dismissal of
the severance application.

[107] In our view, the answer is clearly yes. Counsel for Mr. Di
Trapani, knowing what he was facing and what he was not fac-
ing, had laid no foundation with prior witnesses for the under-
mining of Mr. Gonsalves’ credibility, because, as he put it, that
was not his fight in light of the ruling of December 20. There
was no need for him to worry about the potential prejudice to
Mr. Di Trapani arising from the improper use of that evidence.
On March 7, when this arose for the first time and the December
20 ruling was effectively reversed, counsel was focusing on the
remaining Crown witnesses and preparing his defence evidence.
To require counsel to turn at that stage to a detailed review of
eight weeks of evidence to determine how an attack on Mr. Gon-
salves’ credibility could be mounted, and with the recall of what
witnesses, would have simply been impractical. We do not agree
with the trial judge that the recall of Crown witnesses for new or
further re-examination by counsel for Mr. Di Trapani was a
practical remedy that could have properly addressed the preju-
dice caused by the timing of the reversal of the ruling.

[108] Moreover, the tactical change it would have forced on
counsel carried its own problems for Mr. Di Trapani. Suddenly
mounting a challenge to Mr. Gonsalves’ credibility would run the
risk of the jury concluding that his evidence must somehow be
harmful to Mr. Di Trapani, particularly given that no explana-
tion for the change in tactics could be given. We do not agree
with the trial judge’s view that the change in trial tactics would
carry no risk of negatively influencing the jury.

[109] Nor would the recall of witnesses undo the perception of
unfairness to an accused arising from a change, after eight
weeks of evidence, in one of the significant rules of his trial set
at the start by the trial judge. This is particularly so since the
accused had played no part in causing the change.

[110] The reversal on March 8 of the December 20 ruling made
admissible Mr. Gonsalves’ evidence that caused particular
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potential prejudice for Mr. Di Trapani. The timing provided
important context for the renewed severance application. To
deny that application at that stage left Mr. Di Trapani with a
proposed solution to the prejudice caused by the timing of the
reversal that in our view was impractical, required a change in
trial tactics that could realistically have negatively influenced
the jury and created a perception of unfairness to him.

[111] When the consequences for Mr. Di Trapani of the order of
March 8 denying severance are assessed, we must then consider
both the consequences of the ruling itself and the consequences
of the circumstances in which it was made. Taking these
together, we have no hesitation in concluding that, in the cir-
cumstances, the ruling resulted in an injustice.

[112] Having reached that conclusion, it would be impossible
for us to conclude that there was no miscarriage of justice.
Hence, there is no room for the application of the proviso.

[113] We would therefore allow the appeal and set aside
Mr. Di Trapani’s conviction and order a new trial.

Disposition

[114] Accordingly, the appeals are allowed, the convictions set
aside and new trials ordered. Pursuant to s. 686(8) of the Crimi-
nal Code, we order that there be separate trials.

Appeals allowed.
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