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- JUSTICE OF THE PEACE GRIFFITH:

| [1] The defendant, Nat'alia F ourman is charged With the 6ﬁ’ence that, on 6t January,
2011 at Dean Avenue and Norrnandy Street, in the Clty of Oshawa in the Reglonal Mu-
n1c1pa11ty of Durham |

. . Disobey stop sign — Fail to stop, contrary to s. 136 (1) (a) of the Highway Traffic Act.




[2] OverViVeW:
Dean Avenue runs east-west, and Normandy runs 1n a horseshoe tb the _soufh ﬁorﬁ Dean
- Avenue where they interséct. There are téwn houses and small apartment complexes in
fhe nearby area. There is a schbpl nearby. The Durham chional .Police Oﬁicers do an -
annual béék—to-s‘chéol blitz on .traf—fic enfﬁrcement, in th‘at‘ area, w}_iere there are stop
signs. There have been compl_aints about motorists not obeying the stop signs. -
3] Prosecution Evidenée: |
Ofﬁcer James _Giilam'of the Durham Regional folice Services issued the Part 1 Certifi-
cate of Offence and he éave testimony m the mafter, as follows. On January 62011, he -
was parti.cipatingA in-the “in the zone” traffic enforcement blitz, and he positicned himsélf
S ina péi‘king lot just south éf Dean Avenue. He was on the western portion of the horse-
shoe; on the sduth—west corne'r of the intersection and he was facing north-east. The l'oca-
tion 1§ a three—way intersection because of the horse-shoe shape of Normandy The stop ‘ .
hnes are placed prmr to the sidewalk ¢ on the south and west portion of the road. The par-
ticular stop s1g11 on which he foeussed is Iocated at the private entrange/dﬂveway of a
small apartment building. | |
[4'] Officer Gillam stated that he is fdirlﬁf familiar with the area and_he' stayed in his posi- .
tioﬁ for four mornings, ‘c_)'bserving traffic, stopping vehicles and igsuihg tickets. He issued -
25 tickets during that week, :at that f'oce;tion. I:Ie statés that he had an uﬁobstfﬂctéd view
and he could see as far as abbut 60 metres past the stop sign.
[5] At about 8.29 am on J anuary‘ 6™, 2011 he observed tha"c a blué motor vehicle that wﬁs
travélling west- bound on Deﬁn’ Avenue had-approaéhed the stop sign and it did nof comev

~ However, it travelled through the stop line and its wheels did not stop turning.
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[6] lt was a cold day,' with snow on the ground. However, he remembered checking the
sign that the defendant would have seen that morning, He could see that sign ﬁoin a dis-
_tance, and plainly from where .h'e was positioned in the parking lot of a community hall.
- He was about 20 metres ﬂorn the actual stop sign where the offence was comrmtted
[7]The Ofﬁcer followed the blue van and mltlated a trafﬁc stop. He sought and recelved a
valid Ontano photo driver’s licence from the driver of that blue van. He was satlsﬁed
- with the identity of the driver, whom he pointed to in Court, and he issued -the Provincial
Offence tieket under s. 136(1)(a). | | | |

[8] DEFENDANT’S BVIDENCE: Natalia Fourman, the defendant, testified that she has
lived in the area for three years and that she is very fannhar with the area, the intersection
and the stop signs. Every mornmg, she d1‘0ps off her daughter at a nearby French Immer-
sion’ school at Wilson. She had seen the polrce veh1cle for four days in that locatron do-
ing enforcement. New slgns_ were put up at the intersection because of the many accidents |
in that area, and because of the school area, |

[9] She testified that on the .morning of J anuary 6, 2011 the road was covered with SNOW.
There was also black ice in some part also. There was hlgh temperature the day before
and the temperature had dropped She knew the locatzon of the stop sign and the stop
11nes although the stop l1nes were covered by the SHOW. Therefore she stopped com-
pletely where she was supposed to stop on the way to droppmg off her daughter at
school, and on the Way back At 8. 29 am that day, there were many cars going east-bound
and west-bound When she travelled east—bound to her daughter S school she had seen
the ofﬁcers She was returnxng west-bound from the school, and had stopped at the stop

sign at Dean Avenue, before being pulled over.
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[10] The defendant stated that she had come to a complete stop at Dean, and she vtas sur-
prised when the officer pulled her over near to‘ the entrance-of Ritson Road and the 401
Highway, which tvas about one kilometre from the stop signat Dean Avenue. X-{She testi-
- fied that she_knewlthat she had come to a c,ompiete stop because of her driver training
- which taught her to f'eei the stop, when the car comes to a complete stop, and that was the
case on that day. | |
[11] The defendant states, also that the Officer was not in a position to see that she had .
made a complete stop, She stated that, contrary to the Officer’s. testnnony about having
an unobstructed view, it was her observation that the officer was parked do‘wn the hill,
while she made her stop at the proper area at the crest of the hill at Dean Avenue. She
stated that other Officers are better posmoned and that, on that day, Officer Glllam was
not 1n a-good pos1t10n to see that she had made a complete st0p where she was supposed
- to stop. The officer could not see the stop srgn, whlch was at the highest pomt on Dean
Avenue, a httle before the mtersectlon at Normandy and Dean Avenue. And, he could not
see the stop lines as they were _covered'in snow. She s’tate'd that V_Dean Avenue is not a
straight Avenue, and that it is arched. Therefore, the stop-line and sign are _visible _-t?vhen
one gets higher on the hill, and not'Where Officer Gillam was positioned.
[12] Defendant’s Submissions: _ |
‘Mr. Tatangelo sought an acquittel on grounds 'tnat_, firstly, the oﬁicer’s notes given as dis-
.closure were madequate and insufficient. Secondly, he argues, an apphcatlon of the prin-

c1p1e of the caselaw in R.v. W(D) would render an acqu1ttal




{13] In the matter of the Oﬁ'tcer’s notes. entered as Exhibit #1, the‘defendant’s agent
pointed out that the totahty of the dlselosure material prov1ded to the defence was a copy
| of the Part 1 Certlﬁcate of Offence, attached to the under-mentloned notation, which pur-
ports to be the Officer’s notes:

DEAN NORMANDY -

_IN THE “ZONE”
- W/B ROLLTHRU SIGN
BLUEVAN |

RESIDENT OF AREA
 ISSUEDPON
[14] Relying on the caee law in Court’s decisions submltted t“or rev1ew-by the Court such_ '
as in R V. Ftsker and R.v. Odgers Mr Tatangelo has argued that those notes of the Offi-
- Cer were sparse an_d inadequate, and_that they were nOt sufficient to allow the defence to
mount 2 proper. defence in the trial. He' pointed out tltat theredwas nothing in the noteé
- such as Where the stop signs were located at the mtersectlon of Dean Avenue and Not-
mandy Street He has argued that no welght should be attnbuted to the Officer’ s viva
voce evidence, as_that evidence is not given With COrroborating\‘adcquate notes.

[.1 5] Mr Tatangelo referred the ,Coﬂﬁfg,,,d;q@ision in paragraph 1.6..of.ngexa.which s'peaks:
- of the “ inherent duty placed on officers to prepare complete and accurate notes.” He
subtnits that the officer’s memory was not as.clear and concise as the defendant’S' that his
details were sketchy, compared to the defendant such as hlS testunony about Where he

- was posmoned at the bottom of the hill, He noted that the Officer actually conceded in
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his testimony that.the defendant would know the area better than he vstonld. During crOss- o
-examination, Mr Tatangelo had questioned the Officer about the lack of details in his
notes about his location, and his position of the day of the alleged offence by Natalia
Fourman;.about the need for notes to refresh his memory; and about whether mnch of
‘What he gave in oral testimony was a repcat of just his usual practice, as opposed to what
happened that day, details of which are not contained in the notes of Exhibit #1.
[16] Mr. Tatangelo subm_itted that, given the concise, unequivo‘cal unwavering, and' clear
ev1dence of'the defendant, compared to the Officer’ s testimony, the prmclple in R.v. W(D)
should be apphed and that the defendant shouId be acqmtted
[17] Prosecutor’s Submlssions: The Prosecutor has argned that the Officerisa trained Of-
ficer of many years -and that he k'nows how to AConduct traffic enforc-ement She submit-
ted that the Oﬂicer was at the Iocatlon of the mtersccnon to observe traffic enforcement _'
and that he had a clear and unobstructed view of what happened on that day— that the de-
fendant was dnvmg on the road on that day and that shc had not come to a complete stop
at Dean Avenue and Ncrmandy Street. |
[18] On the issue of the Ofﬁcer’s not_esf (E?dl_ibit #1, the Prosecutor has argued that all of 7
| the elements of the offence are contained in the disclosure package that is, what is con-

tained in the front and back pages of the Offence Certificate, in addition to the attached'

six lines which begm W1th “DEAN NORMANDY” The Prosecutor argues that there is.

. no issue of serious madequames in the Ofﬁcer S notes and that Odgers is dlstmgulshable

~ in that it deals with issues such as breath samples, whﬂe the case at bar is a stop sign

charge. In addition, on the issue of the Officer’s notes, the Prosecutor has referred the

Court to the decision in R. v. Thom, as a counter argument. .
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[19] Further, the Prosecutor conceded that R.v. W(D) must be considered, given that there
are two .conﬂicting versions as preserlted by the defendant and Officer Gillam. However, -
she argues, the prosecution has established the guilt of -the defendant Natalia F_ourman :
beyond a reasonable doubt on the charge as laid, and that she shorﬂd be convieted.
[20] COURT’S DECISION: bn rhe is'sue of the officer’s notes, the Court is of the opin-
ion that tIre‘_defence argurrlents are valid, based en the prineiples of the case law as cited
" by Mr. Tatangelo in Fisher and Odgers. I-ﬁnd thzrt the cryptic lines which form‘ part of
Exhibit #1 are msufﬁment and madequate With respect to the case law, n partrcular in
paragraph 16 of Odgers, it is stated, in part | |
. .10 longer are the notes of an officer a simple eide-memeire generated for the sole
purpose of that officer to assist in refreshing his/her memory.. . .Itr cannot be said that| rhe |
adequacy ef an-ofﬁcer’s no'tee is of little consequence. Accordirrgly tﬁe courts have rec- -
ognized that there is an inherent duty placed on ofﬁcers to prepare complete and accurate |
notes. In the normal course of disclosure, officers’ notes mvanably ﬁnd thClI' way mto the o
hands of defence counsel ‘who will of course rely on them . . It can be‘ of particular -
* concern in instarlces when events or observatiens of obvious relevance and importance,
| ~ are omitted or not adequetely documented in the notebooks of officers. . when serious _
" .-inadequacies are ‘demonstrz:l‘ted, the credrb-ility of police ofﬁcers can in fact be - dis-
counted. . .” | |
‘[21] The Court notes that thls same issue of the insufficiency. er madequacy of oﬁicers
notes is addressed In R v Kamnakamn [2008] 0. J No.3468; 20080NCI 397. In that .
: _decision', the Honourable_ Judge conelu'ded that the Officer’s notes were t0o sparse,ﬂ' and, |

therefore, they were inadequate. He went on to say in paragraph 25 that, “while an offi-




S

cer’s notes cannot be expected to record every tninute detail, they must contain a com-
plete an accurate record of the significant events in the investigation so as to enable the .
| Crown to fulfill its constitutional obligation to make full disclosur.e. A

. [22] DECISION: On the issue of the oﬁicer’s notes, also, it 1s rmy ophn'on that' the
Court’s reasoning in 7T hom does not overturn the reasoning in Kat'unakara, or Odgers.
Two different issues are ruled on hy Justice Armstrong, in my opinion. In Karunakaran,
and Odgers, the Court rules on the sufﬁ01ency of an Officer’s notes that normally be-
come part of the disclosure prov1ded to defence Counsel If those notes that defence re-
ceives before trial do not contain relevant information and an accurate record of sigaifi-
. cant events that is only presented by an officer on the trial day, the 'defence Wonld have
been left at a disadvantage as to how to prepare a full answer or a defence. As well the
Crown would not have fulfilled its constitutional obhgatlon to make fuil d1sclosure In
Thom, Justice Annstrong is dealing with an ofﬁcet’s use a photocopy ofa photocopy of
his notes for the purposes of refreshing his memory at the trial. It is presumed that at that
-stage of the trial the officer has prot/ided to _the Crown, and by extension to the defence
all of the notes that contain the relevant infonnation, and an accurate record. of signi.ﬁcant
events of his mvestlgatton In my view, Thom deals only with the issue of the oﬁicer s
~use of those mandatory emstlng notes, (whether onglnal or a photocopy), to reﬁesh.
h1s/her memory at trial. The notes must first exist, before the test of “Past recollectton re-
. corded” or present memory refreshed *is addressed

| [23'] The Court is also o_f the opinion that, based on the evidence adduCed, a reasonab‘le
~doubt has been raised, and the Defendant must be acquitted. As pomted out by the Prose-

cutor the Court was presented with two contrastmg versions of what happened on J anuary
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10, 2011 when Natalia Fourman was issued the Offence Certificate. It is. accepted that of-
ficer Gillam is a trained officer and that he was positioned near the loeation of Dean Ave-

nue and Normandy Street for stop sign enforcement. He presented his testimony in a

- straightforward manner. However, the defendant has also presented'a consistent and reli-

able version of what happened that day. The Court has heard the undi‘sputed testimony, |

namely, that the officer was in a position where he was looking slightly uphill from the
parking lot of a community hall on a day when there was snow on the, ground. The stop
~ lines were not visible, and the road arched some distance away from the officer’s posi-

tion. These are undisputed facts.

[24] In addition, the defendant testifies that she came to a complete stop at the crest of =

that part of Dean Avenue, as her driver training taught her. Notwithstandjng the snow

~ conditions, she knew where the sign and st0p line were located, as she has lived in the

area and she travelled that route regularly whtle taktng her daughter to school.. She had

seen the officers as they were in posmon for traffic enforcement whtle going to the
school. She believed that Officer Gillam was not ina position Where he could have seen

that she madea comptete'etop.

[25] In all of the circumstances, and, taking into consideration the principle of the case-.

| 'Iaw in R v WD), as‘lcite'd above, the Court is left With a reasonable doubt as to the guilt
of the defendanit. The Prosecutor has not estabhshed the gullt of Natalia Fourman beyond
a reasonable doubt and the case is dlsmlssed

George Griffith

—




