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THE COURT: This is an appeal by Mr. Furlang
based on the grounds the appealer stated the Crown did not
have a prima facie case anmd motfaon of non suit was denied.
Have you had & chance to review this Mr, Cdear;?
THE CROWN: Yes sir | have. HWell, not in the sense of
listen'ng to the tape that developed in this file for reasons g.ven for tra o;
TME COURT: The evidence ... I did kisten to
the tape and | made some notes. The evidence would indicate
that the officer testified that he was operating a minequip
radar, moving radar, that he picked up this particuiar accusec
and clocked him at 110 on three different occasions in a posted
60 kilometer zone. The officer went on to testify that he .
was satisfied that the vehicle was speeding, even visually,
and that he tracked it with the radar gun.

. | Now the issu2 that was raised on the non suit
involved the testing of the machine. The officer's wordé.in
the transcript were, "The machine was tested at 5:39 and 5:56
and was working accurately per the manufacturer's specificaticns”
or words to that effect. What he did not say was; [ tested
the machine. There is also no evidence on the reccrd thet un
fact, he was alone in the vehicle.

The non suit was that the presentat:sn to The
Cnurt was that only a quali?ied operator can test tne machine.
There was no evidence of who tested the machine. Although.
the officer did tesiify that he, in fact, was a qua'.ified
onerator of radar. And thatl was the basis of the mction.
ﬁow,,the Crown's counter to that in the argument
was that the policeman’'s exact words were, "It was tested 2nc
| found it to be accurate". Sc, I listened to ths tape twice
anc¢ in fact, that's not what he s3aid.
| The J.P. in his ruling stated thati he knew thet
that officer was the one wbo did the testing because there
was no one else in tne poéice car who could have cone the
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lesit ny And thut evidernce is not on the record

Mr. Furlong, have I fairyy representec what you
heard? . l

MR FURLONG? Yes, Your Honour. \

THE COURT: The eérgument being, of course, that

Pue aurt Lhas to ba saticfied on the evidence befcre it, that
Choobn mgehne wes togtag “¥ 2 qualified operstor and

Gk St haTL b bed that L wan o er werking condition. That is
l
bt i1y the grounds of she anpial,
e CRUWN:  ifowad oo vias Your lioncur. ! wouid
not Laipt te say envthing ghevs o,
\

THE COURT:  al-:gnt. ke, Furlerg. tne covieus
grounds for allowing the §ppéal ére what [ just steres. -Tne
aplication for appeel is wllowed. The conviction s oussres
and the fine will bpe feturyed to veou,

MR. FURLONG:, Thank you.
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THIS IS TO CERTIFY that the foregcing
i 2 lrue ana accurate. transcriprian
of my rotes and recordings, to the
best of my skill ang aebility.
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Margarft E. Wickett
Certified Court Reporter.
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