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REA8C*1 rORJUDGMENT

N. BENNETT, ,.C.J." (Orally) I
I r.a.ntlf ~ I .1ailar ar9ument pre.ented
to .., .1t~~ ..,an Appeal Court Judge
for'rov1Dc1.1'Offence.. The point was

that ther. ba. to,be a minimum criteria

pr,e.ente4 1ft court to allow the court to
accept electronic equipment evidence,
1.8. radar.

Siaply put, the of,fic8r Ihould testify
~

al folloWI.
.,I

(a) the t~ th.t, .in fact, he teeted the

equi~Qt,

(b) vbu he went':on duty, (0) how be t..t.a the .quipment, did he

u..' .~uniD9 fork (that wae done in

thi,l a... I ai9ht add),
(d) ~ha~ .f~.r he fini.hed hi. shift, or

, prior to 1.avin9 hi. radar outpost,

he r.-tel~.d the .quipment to make

.ure it wa. ttill functioning properlY1

(e) hit qualificationt.

Th. ar9U88nt 1. that there .hould be, at

the very lea..t, a a1ntmua requirement.
pre.ente4 1ft court to allow a judicial

officer to ~ept e.idence of electronic

'equ1P88nt. I .ccept~ that argument.
, .

It 1. .Iv.,le proo"ure for an officer
'to .ay, for'.uple.. At 9 a.m. I te.ted

the Uni9rip,aa4ar device by the following

..~hod and % ~..t.d it accordinq to the

manufacturer'. .pecific in.truction., and
to indicate how h. t..ted it. Further,

to indicate ~t he va. a qualified radar

.,.. 
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technician and set out what his qualifications

are, and not merely come to court an say:

I qualify. Although I would take judicial

notice of the qualifications unless there
was evidence to the contrary.

I would find that at Provincial Offences

Court there i8 not enough information being

presented to the Justice of the Peace t'o

accept the electronic equipment into evidence.
I think it i. jU8t a simple matter of the

prosecutor a.king the officer .the appropriateque.tion.. 
.

I do not know what your feeling is in
connection with this, Hr. Urban. Mr Whitten

was the Crown on the last occasion and I

pointed out my concerns with the evidence,
and I gr~nted the appeal.

20
In th~ interests of jus~iceI would be hard

pre.sed now, becau8e Mr. Keith an agent is

arguing it, not to take cognizance of what
I had .aid on a previou8 occasion:

...FURTHER SUBMISSIONS BY MR. KEITH

HIS HONOURs Mr. Keith, I am not prepared

to Bay that the officer hAS to come to court
and prove every part and parcel of the

functioning of that machine. However, I am'

~repared to lay that the minimum requirement
as I have 8et out hAS to be presented in court.

.-t
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l,n thi. particular ca.e the officer had
.tated that the radar had been checked

prior, acoordin9 to the manufacturer's

.tandard., and proved to be operating

accurately. The officer did not say that

he .te.ted it or when it was tested.
-

1 am not prepared to go a8 far as the Bork
~

deci.ionl that one hat to test the acc'uracy
of the tuning fork and prove the machine

wa. ca~l. of accur..tely registering.
"

However, I ..prepar.d to go this far:

that there i. a ainiaua requirement

nece..ary to accept evidence of the

electronic device. 1 do not feel that the
miniaua requir...nt wa. e.tablished in
the M!!! aatter (thi. appeal).

Conaequently, I am going to quash the

conviction and regiater an acquittal.

The a'pp.al ia allowed.
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