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.-

TUESDAY, JANUIARY 147%, 2003

CLERK OF' THE COURT: Number 32, Lisa
Hamilton.

MR. COLE: Good morning again, I act asg
agent for Ms. Hamiiton. She’s not present.
CLERK OF THE COURT: Your name again?

MR. COLE: Sorxry, Cole, John Cole, C-0O-L-E.
MS. COLTERMAN: This is a matter, it‘s a
charge of speeding Your Honour, 2119
kilomgtres in a'posted 100 km zone, the
defence date the 7 of April, 2002 and thers
was a txial on the 13" 'of September, at nine
a.m. in courtroom 102.

I waswthe prosecutor, I recall the
cagse. The defendant was convicted of the
offence of speeding and as a xesult of the_
evidence at court, I requested that the
Justice of the Peace aﬁend the certificate
to the original speed of 147 in a 100, which
he did do and the fine remained the same and
I’'1ll let my friend give his reasons for
appeal. ‘

THE COURT: Okay, just so that we’re all

; ~yes, I'm looking at an offence certificate
in which it was originally charged 119 km in.
a posted 100 km zone. ] .
MS. COLTERMAN: That’s correct:.

THE COURT: It appears to have been amended
to 147. '

M3, COLTERMAN: That’s correct and that
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conformed with the evidence given by the
officer at txial.
TAE COURT: ALl right, let mé hear from you
on this.. | | |
MR. COLE: ' Thank you.
THE COURT: .Mr. Cole.
MR. COLE: .Thank you, at the time the
officer stopped Ms. Hamilton, he used hisg
discretion and on appealing, he charged her
with doing 119 on a hundred. At that point
in tide, he'coﬁid-have charged her with a
higher offence but he decided not to.

The defendant did not. believe she was
guilty, therefore she exercised her right to
go to trial and now she's being punished by -
an increased amendment on the violation -
ticket.

¢
Basically, what's hdppened is we went

to court with a 119 in a 100, which was on
the face of the ticket. I do have some case
law, which I can provide to you.

THE COURT: Yés, _

MR. COLE: It’s from 1993 from Justice
Allan, it‘s a similar case, R. v. Dwight Al{
and basically his decision was, I have
reviewed the record and conclude that the
learned justice did not exercige his
discretion judicially when_ he permitted a
certificate of offence to be amended at the
end of the crown’s case.

The defendant/appellant was thus
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confronted with a diffexent chaxge, having
gignificantly greater conseqguences than the
charge brought by the defendant. The appeal
8 allowed to the extent that the amendment
is struck out and the conviction is
substantiated for speeding the original
speed. .

I do have a copy 1f you d like a copy

of that. ~
THE COURT: If I could have a copy of that,
1 woula like to see it. Was this a radar
case, do you know? ‘
MR. COLE: I believe it was and I apoiOgLZe,
this is a1l I was able to get from our head
office yesterday o :fd  ;v
THE COURT: I don’t mean this decision;f '7 g
MR. COLE: Oh.

:

THE COURT: I.mean your client's case
because.

MR. COLE: It was a radar or laser., I
belleve it was radax, I‘ll check whlle you
are -yes,; it wa- with a radar.

THE COURT: Continue.

MR. COLE: Sorry, so I'm basically saying
that we went to court on the face.of the
ticket, 119 on a 100, the defendant
exexrcised hexr right to go and appeal‘that

particular charge and it appears almost as

if now she’s being punished because she went
to trial.

Had she have paid that, it would have
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been 119 in a 100 but because she exercised
her right to go to trial and she was found
guilty, I don’t believe the crown should
have the right to amend the charge aftex
that comes out and alsé I believe that the
justice of the peace, basically he used, on
page eight of the transcript, number 20,
basically what happened is I objected at
that point in time to it being amended and
he maid, well objected based on what basgis.
'T mean the law of the Pwovinéial
Of fences Act atates that you can amend a
certificate any time during the proceedlngg
to comply with the ev1dence, so the evxdenoei
reveals that Ms. Hamilton was clocked atg
and it was 147. |

THE COURT: I don’t have a copy of thgt
trangcript, do you have..

MS. COLTERMAN: Neicher do I. e
MR. COLE: I ordered it, oux office paid for e
it.

THE COURT: Would you like a moment to look

at it?

MS. COLTERMAN: No, I recall the..

THE COURT: You recall the cage. Ce
MS. COLTERMAN: I was prosecutor, I recall
.the trial vyes. o
THE COURT: Okay, again I‘m going to reservé

on this but would you have a copy maybe sent
up ko my.. ’

MR. COLE: Yeah, you can have my c¢opy. I
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have no problem with that.
THE COURT: All right, now I cut you off

.there. .¥ou were about to say somathing Mz,

Cole.

MR. COLE: I'‘m soxry, I made some notations.
THE COURT: I won'’t be influenced by them, I
assure you.

MR. COLE: Thank you. I°m just saying |
basically yes, the Provincial Offences Act%‘"iér -
does provide for certain amendments but lt -

doeshi’t, I don‘t believe that 1ncreasing
the fine or increasing ‘the speed half way

through the trial, that thexe’'s anywhere 1n<1
the Provihcial Offences Act that states thatr‘
that can be done. That 8 all I have to saytﬁk

Your Honour.

THE COURT: Madam Crown? .
MS. COLTERMAN: Your Honour, Section 34 of
the Provincial Offences Act, subsection 2,
as I'm sure you’re aware, reads the court
may during the trial, amend the information
or certificate as may be necessary‘if>thé

matterg to be alleged in the proposed

amendment are disclosed by the evidence -
taken at the trial and in fact the offlcer
did testify that the speed that the e
defendant was ¢locked on the radar was 147, |
pursuant to the amendment.that I requested.

The quéstion -peeding is an absolute
liability offence so £he question I think

the court has to ask itself is how was the
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defendant prejudiced in their ability to
defend themselves against that charge of
speeding by this amendment, My friend
hasn’t answered that question

As far as his client being punished, in

fact the set flne remained unchanged There
was no difference in the fine once that

amendment was éought{'*1~did not request a

higher fine, so the same fine was irposed on
the defendant as when they went into court,
Further, in texms of other consequences
that the defendant may have incurred as a
regult of the conviction, it would be my
respectfulxsubm1531on that those
consequences I bel: eve he 8 *eferring co are
as a result of MTO recordlng the erglnal :
speed, the correct speed, and those ultimate

consequences by the insurance company and

those are I don<t believe matters related to
he defence of speeding.

So I think that the defendant‘s ability
to defend himself in the absclute liability
offence of speeding was unchanged by the
amendment and there was no prejudlce to the
client. .

1 also have some case law, this is out
of a ¢riminal court charge, but it‘s the
Court of Appeal fér Ontaxio and I would, I
do have a copy for my friend and for Your
Honour, I c¢an pass'thﬁt up and I would like

to directly refer you to pagé ten of twelve,
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the last paragraph, second sentence.

In deciding whether an amendment should
be allowed, the appellant couxt must
consider whether the accused had a full
opportunity to meet all issues xaised by the
charge as amended and whether the defence
would have been conducted any differently,
had the amended charge been. before the trial .
court. ; L ..

In other words, would Mr. Cole hava
conducted hig defence of the charge any

. dlfferently if the original speed of 147 in o

a 100 were bafore the court on that day and

in my respectful submlssion, he would no .
There’s very little good defenceg: Eo}

speeding once you verlfy the radar is

working properly, the operator is trained
and qgualified and the signs are clear and

posted, then there’s very little other room
for the defence to move,.

The ocher gection I'd likeé to refer you
to, page c1ght of 12, on reading - the section-
that contemplates any amendment which makes
a charge conform to the evidence. The
ulrtimate question is not what does the ,
amendment do to the charge but what efféct
does the amendment have on the accused.

Adgain, in my respectful submission, in
these proceedings, thexe was no further
effect to the defendant. She was convicted
of speeding, that was the charge before the
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court and the final sentence in that
paragraph; “if no prejudice will_resu}t from
the change, why should it matter how the
change to the charge is described”, in other
words 147 in a 100, |

These wauld be my . submissions to that,

thank you. Maybe just one point further, is
ny Lriend has not pointed to an error in
law, I believe, that at trial.the justice of .
the peace does have the authority and
exerdised his ability properly in this
matter and although I did not reguest a

higher fine, I bhelieve I probably cculd have,

done that ‘at that time, up to five hundred
doll&re. ,;? , ' s ;
THE COURT: Mr.JCOlé, do yod Wishifo
respond? N ey
MR. COLE: No, I guess just maybe briefly,
I'd just briefly reiterate we did go to
court on a 119 in a 100. The police officer
at the time stopping her, he did have the
discretion and he decided to decrease it
down to 119. We went to court..

THE COURT: That’s pretty well acknowledged,

is it, and that would have taken place at
the scene.

MR. COLE: Yes, ‘

THE COURT: I mean let’'s try to look beyond
this a little bit.

MR, COLE: Okay.

THE COURT: He stops her and I note in the
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transcxipt that she appeaxs to have been
cooperative, she pulled over and stopped, he
didn’t have to activate hig lights.

MR. COLE: Exactly, yes.

THE COURT: OkaY, 80 he says 100K 1‘ve got
‘you at a 147, I'm going to give you a break
at 119.

MR. COLE: That’s right. ‘
THE COURT: Well, implicit in that, is it ... .

not...

MR. ¢OLE: 1Is it what, sorry? L
THE COURT: Is it not implicit in that, that:
I mean she may have even said give me a

l;break or Qomethlng like that, I. don’t kn

" Its hard to pay becauéé there WAB no e
testimony on that point, but is it not
implicit in that that the individual jntends
to plead guilty if they’'re given a reduced
fine. '

Now we’re talking points here and not
the money, I realise éhat.
MR. COLE: Yeah, you mean by the police
officer giving a reduced fine and hope..
THE COURT: Yes, yes. |
MR. COLE: Well, I think that’s the whole I
idea of reducing it, to give somebody a -I SR

know when I was.a police officer you give

somebody a reduced fine hgping to kéep them
out of court, saving the ¢ouxt time.

THE COURT: Yes.

MR. COLE: But again, in this case, she felt
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she was not guilty and.

THE COURT: At all?

MR. COLE: At all, and she exercised her
 xight to go to trial and all I’'m saying is
she shouldn’t be punished because she
exerxcised that right by going to court on
the face of the ticket of 119 in a 100 and
Chat‘’s basically the point where I'n axguing

is you know, we wenr to court on the charge .;;i‘,
©f 119 in a 100 and then she was found you -
know at the end of_uhe crown's case, they
amended it.

-~ <

THE COURT: Yes. .

MR. COLE:x So of course it's almost as lf :
she’s being punishad but tha police offlcer
can‘t always assume by reduCLng a speed that'v'
everybody is ~I‘m sure he or she does gave a
lot of cases, which I can understand.

In this case, why he reduced it, I
don’t know, I would assume that would have
been the reason, because it was quite a
dramatic decrease, so I‘m nor suie"exactlym
THE COURT: Yes, very much so. '
MR. COLE: ..why he decreased it guite that
much. That’s all I have to'sayvon this

-

matter,
THE COURT; Thank you Mxr, Cole, I'm going to
ragerve and I will notify‘you.

MR. COLE: Thank you,

THE COURT: Probably some written reasgsons,
thank you.
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