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R. v. Lisa Hamilton
Proceedings i'

.-,

TUESDAY; JAN1:TARY 14m, 2003,

CLERK OF'THE COURT: N~mber 31, Lis~

.Hamilton.

, MR. COLE: Good morning again, I act a~

~gent for Ms. Hami~ton. Shets not present.

CLERK OF THE COURT: Your name again?

MR. COLE: Sorry, Coler John Cole, C-O-L-E.,

MS. COLTERMAN; This ~e a rna~ter, it's a
~,charge of speeding Xour Honour, 11.9 '.

kilom~tres in a' posted 100 km zone, the

defence date t.be 7th of ~pril, 2002 an~ there

waB a trial on the 13th 'of September" at nine.

a,m. in courtroom 102.'.
,

r was the prosecutor. I recall the .,~

case, The defendant was convicted of the

offence of speeding and as a result of the.

evidence at court, X requested that the

Justice of the Peace amend the certificate

to the original speed of 147 in a loa, which

he did do and the fine remained the same and

I'll let my f~iend give his rea8on~ for

appea.l.
THE COURT: Okay, jusc so thac we're all.

-yes, I'm looking at an offence certificate,
in which it was originally charged 11.9 km in.

a posted 100 km ~one.

MS .COL'1'!~ : Tna t' B correct'.
..

THE COURT; It appears to have been amended

to 14.7.

MS. COLTERMAN: That'5 correct and that

!I?

.

," "".
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conformed with the evidence. given by the

o!ficer at txial...
~~E COURT: All right, let me hear from you

on thi s...

~. COLE:' Thank you.

THE COURT: ...Mr. Cole.

MR. COLE. ThanK you, at the time the

officer stopped Ms. :Hamilton, he used his'

discretion and. on appealing, he charged her ",
, ,

with doing 119 on a hundred. At that ~oi~t
...

i!'\ time, he cO\\ld.have charged he+" with a

higher offence but he decided not to.

.The defendant did not. believe she wae

guilty, ther;efore she exerci5ed her right to
"

go to trial e.ndnowshe's being punished.
an increased amendment on the violation

ticket.
..

Basically, what's happened is we went

to court with a 119 in a 100, which w~s on

the face of the ticket. I do have some case

law, which I can provide to you.
THE COUR'f: Yes. .

MR. COLEt It's from 1993 from Justice
Allan! it's a ffimilar case, R. v. Dwight Ali .

, and basically his decision was, I have

reviewed the record and conclude that the

lea~ned justice did not exercise his

discretion judicially when. he 1;Jermitted a

certificate of offence to be amended a~ the

end of the crOW~l' 5 case.

The defendant/appellant was thU5



3.
R. v. Lisa Hamilton
Proce'eding~

confronted with a different charger having

significantly greater cons~quences than the

charge brought by the defendant. The appeal

:6 allowed to the extent that the amendment

is struck out. and the conviction is

substantiated for speeding the origtnal

speed.
I do have a copy if yourd like a copy..

0 e .tha t .~ ""',

THE COURT: If r could have a copy of that,

I wouid like .to see it. Was this a radar

case, do you know?

MR.. COLEt I believe it was and I apol
, ..,

this is ali~ I was able to get from our

oftice y~sterday..

THE COURT: I don't mean th~$ decisio

MR. COLE: Oh. ..

THE COURT: I. mean your client's case

be'ca1.].se.~

MR. COLE: It was a radar or laser. I

believe it waa radar, ~'ll check while.you
, -

are -yes( 'itwaa with a radar.

TIm COURT: Cant inue .

MR. COLE: Sorry ( so I'm basically saying

that we went to Court on the face.of the

ticket, t~9 on a 100, the defendant

exercised her right to go and appeal that

particular charge and it appears almost as
if now ehe(s being pu~ish~d because she went

to trial.

Had she have paid that,. it would have
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peen 119 ~n a 100 but becau6e ahe exerci5ed

her right to go to trial and ahe was found

gui~tYI I don't believe the crown 5hould

have the right to amend' the charge after

that comes out and also I believe tAat the

justice of tbe peace, basically he used, on

page eigpt of the transcript, ~mb~r 20,

b~5ically what happened ie I objected at
"-

that point in time to it being amended and -'"

he said, well objected b~sed on what basis.

'I meau the law of the Provincial

Offe~ces Act stateS that you can amend a

certificate anytirneduringthe proceedings

..':ti/
to comply'~ith the ev.ldencel so the evJ.de~,~e;::"

reveals that Me. Ham:j.lton was clock.e.d at:~;,;,t;!i,;l~;'i

and it was 147. " ,"i;'

THE COURT: I don't have a copy of that
..

transcript, do you have...

r~s. COLTERMAN: Nei ~her do I.

MR. ,COLE: I ordered it, our office paid for

it.

THE CO~T: Would you like a momenc to look

at it?

MS. COLTER~: No, I recall the THE COURT: YoU recall the case.

, "'i'i"i;'~:,
twiS. COLTERMAN: I was p.rosecutor, I reca.l1,';i" ";i;i'i;,'

, ,

the trial yes.

THE COURT: Okay, again I:m going to re8~~e

on this but would you have a ~opy maybe sent

up to my,..

MR. COLH: Yeah, you can have my copy- I
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have no proplem with that.

THE COURT'~ All right t now I Cu.t you off

there. '10u. were about.~o say something. Mx-.

Cole:

MR. COLE: I'm sorry, 1 made some notations.

THB COU~T: r won't be infl~enced by them, I

assure you.
...,

MR. COLE: Thank YO'll. I"m just e~ying

basically yes t the Provincial Offences Act ~,

does provide for ce~tain amendments but it

doesnl t. :I: don't beli,eve, that increasing
,i"!:,"

the ,fine or increa'sing,the speed half way ';;.".i
." '.". .' ,/,

through the tr:tal, that the:t"e' s an~~ere,:Ln ,;;,..,!i!;:;,;

/.. ',' ",..;";':;\
the Provincial Offences, Act that states, that ;f';

/;/;

that can be done. That's all I have;, to say t"'\ ;;:/('"','
',;',;:,; .".' ,;;

Your Honour ";; , Cc...\;;lY:;::': ;;' , ' '

THE COURT: Madam Crown'? I "c.".

MS. COLTEro~: Your Honour, section 34 of

the Provincial Offences Act, subsection 2, "
"

,."."

as I'm sure you're aware, reads the courtC
"

may during the tri~l, amend the information
, .

or certificat~ as may be necessary if the
C

matters to be alleged in the proposed

amendment are disclosed by the evidence

, taken qt the trial and in fact the officer
" ,

did testify th~t the speed that the

defendant was clock,ed on the radar was

pursuant to the amendment. that I requested.

The queBcion -peeding is an absolute

liability' offence so tne question I think
,,4 the court has to a~k itself is how was the
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defend~nt prejudiced in thei~ ability to

defend them6elves against that charge of

speeding by this amendment. My friend

hasn't answered that question.

As far as his client being punished, in
"-

fact the Bet fine remained unchang~d- There

\Vas no difference in the fine once that

amendment -was sought.';I" did not ~eqLle8t a

higher -fine, So th& same fine was if(',posed on

the defendabt as when t:l1ey went into oou.rt..

Further, in I:-erm$ of other consequences

that the defendant may have incurred as a

result of -:h,e conviction, it would be my

respe,ctful"\: submission that those
..ccon6e~ence5 I bel:.ev~~e~Breferring~o.

as a result of MTO recording the original

speed, the correct 8pe~d, and those ultimate
I

consequences by the insurance company and

those are I don~t believe matters related to

~he defence of speeding-

So I think tha~ the defendant"s ability

to defend himse~f in th~ absolute liability

of~ence of speeding was unchanged by the

~mendment and there was no prejudice to the

client. .:.

1 ~lso have some case law, this is out

of a c~iminal COurt charge, but it's the

Court of Appeal for Ont~~i9 and I would, I

do have a ~opy for my friend and for Your

Honour, ! can p~ss'that up and I would like

to direCtly refe~ yQ~ to pag,e ten ot twelve,
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the last parag~aph, second sentence.

In decidi~g whether an amendment should

pe allowed, the appellant court must

consider whethe~ the accused had a ful.l

opp~rtunity to meet all issues raised by the

cbarge as amended and wheth~r the defence
, would hav~ been conducted any differently,

had the amended cha~ge been-before the trial

court. '-':-c

1n other wo~ds, would Mr. Cole hava,
conducted his defence of the charge any

.differently if the original speed. of- 1,4-7 in
.c. ';;:c;;

a 100 were before the court on that day and 11;,;:;::'f!\;
." \ \;c\ \\\1;'1'!'~":';:c

in my respectful submission, he would riot .":~i"."';:);;:'
.,;';There's very I1ttle good de£encesto!i;;f\!~\"!1i¥~?((;;~".:\:";c.

speeding once you verify the rada.r is c;. c.
,

workin~ prop~rlYI the operator is trai~ed-

and qualified and the sign5 are clear and

posted, then therelg ve~ little other room

for the def~nce to move ,-

The o-:her section :I: I d like t.o refer, you
.

to, page ~igh.t of 12, on reading the section...

that contemplates any amendment which\make$

a charge conform to the evidence. The

, .ultimate question is not what does the

amendment do to t~~ charge but what effect,

does the amendment have on the accused.

Again, in my respect~ul submission, in
these proceedinge, the-x:e was no further

effect to the defendant. She was convicted

of. speeding, th~t was the charge beforE': .the
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court and the ~inal sentence in thQt

paragraph,- "if !:1° prejudice will result from

the change, why should it matter how the

ch~nge to the charge is described", in other

words 147 in a 100.

ThoBe wo~~d be my,submissions to that,

thank yoq. Maybe just one point further, is

my friend has not pointed to an error in

law, I believe, that at trial ,the juetice of "'"

the peace does h~ve the authority and

exerdieed his ability properly in this

matter and although r did not request a
I

higher fine" I b~lieve I probably could have
, :,.,'.-

done that "at that time, up to fivehundred~;;~;!ti:';::,;

dollars.

THE COURT: Mr. Cole, do you wish to'-' "e\,';: \ .

respond?
MR. COLE: No, I gue88 just maybe briefly,

I'd just briefly reiterate we did go to

court on a 119 in a 100. The police officer

at the time stopping her, he did have the

discretion and he decided to decre~se it

down to 119. We went to court... '

THB COURT: That's pretty well acknowledged,

, is it( and that would have taken place at

the scene.

MR. COLE: Yes.

THE COURT: I mean l~t.s ~ry to look beyond

this a little bit.

MR. COLE: Okay.

THE COURT: He stops her and I note in t~e



9.
R. v. Lisa Hamilton "

Proceedings

transcript that she appearB to have been

coopexative, she pulled over and s~opped, he

didn't have to acti.vate hi~ lights.

MR. COLE: Exactly, yes.'

THE COURT: Okay, 80 he says look I've got

you at a. 1.47, I'm going t:.o give you a break

at 119.

MR. COLE; That's right.
THE COURT: Well, implicit in that, is it ""

not...
MR. ~OLE: Is it what, sorry? ;,

..

THE COURT: IS it not implicit in that, that'
."..

I mean she may have even said give me a ;;:',c,;
..'break or somethlng like that. I don't ":'c

f3~Y

testimony on that point, but is it not

implicit in that that the individual ~ntend~

to plead guilty if they're given a red~ced

fine.
Now we're talking points here arid not

the money, I reali~e that.

l:,IJR. COLE: Yeah. }'OU mean by the police

officer giving a reduced fine and hope...

THE COURT: Ye~, yes.

J MR. COLE~ Well, I think. that's the whole" , c
-:';";'c.':

idea of reducing it, to give somebody a ~ic'.'r!;'":;
.~'-f4C'"' -.c

know when I was-a police officer you give .c:".c c.

somebody a ~educed tine hqping to keep

o~t of co~rt, saving the cou~ time....
THE COURT: Yes.

MR. COLE: But again, in this case, she felt
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she was not guilty and.-

THE COURT: At all?

MR. COLE: At all, apd she exercised he~

right to go to trial and all I'm saying is

ehe ehouldnlt be punished because she

exercised that right by 9Qing to court on
the face of the ticket of ~19 in a 100 and

that's basio~lly the point where X'm a~guing

is you know I we wen-cto court on the charge

of 119 in a 100 and then she wag found you
"

know at. the end of ~he crown' B case, they", '.'i'c,,;:,,:

.:: :,;:::":::"amended ).t "'::: "," :' ::,
.' :: :

THE: COURT. Yas. :');:.'i,~;:"c:,!,:
c ;MR. COLE:,: SO of course it's almost as:

, : " :: ::'::: ::;'::"u.<!*;:,;\\i:?;,:;~;

she' B b~.i.ng punishedbu,t:th.e: police:
':

ca.n't always assume: by reducing a speed that :;'C:,::::,::
::: C~ve:r:ybody is -I I {Y\ f3ure he or she does, save a:;,::",:

lot of cases, which I can understand.

In this case, why he reduced it, I

doni t' know, I would aSSUme that would have

been the reason, because it was quite a

dramatic de~rease, so I'm not sure "exactly...

THE COURT: Yes, very much so.

MR. COLE; ...why he decreased it quite that

much. That's all I have to say on this
1

matter. ~

THE COUR~; Thank you Mr, Colel I'm going to

reserve and I will notify.you.
MR. COLE 1 Thank yo~.

THE COURT: Probably some written reason$,

thank you.



11.
R. v. Lisa Eami1ton
Proceedings

FORM 2

Certificate of Transcript.

Evidence Act, s~baection 5(2)

I, Tricia Do::an, certify that t.hi~ document is a trUi;: and

accurate traJ"lscript of the recording of R. v, Lisa. Hami1.t.on ""-

in the Ontario Court of Justice held at the City of Ottawa,
,

taken from R'~cording No. 18, from court thirteen.

...~. ';"1"",$; , ..-' .

December 10 2003 0" ~:l,t;~~1t1lf\, '" ',"cc: "c'"', -'cc"",c~ ", ".
."~';c"(Signature of Authorized person) ,

,

I .

J

...
Photo8ta\::.c copil~s or this transcript are not ceJ;t..ified and h~ve not. been pa.id
fQI: un).e~8 they be8.¥: the oJ:i9in~). $i9n~t~ro of 'rr;i.c:i& Dorar'l. ~t\d a~corc;iin~3.Y
a"t:"e in diI:ect ViDlation of the Ontario Regulation 587/91 8. 3, amenoed to
Q. ReC] 135/~4. Administration of'Justice Act:.
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