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I 5 MR. POWE~L: Number 15 on the appeal docket,

Glen Johnstone.

I MR. ZLOIS: Good morning Your Honour, my name

for the record is Zlois, Z-L-O-I-S, initiaJ.

I G. I appear as agent for Mr. Johnstone. He is

not before the court today.
10

I THE COUR~~ Okay. So what's.happen~ng here.

MR. ZLOIS: Your Honour bas1cally 1n a

nutshell, I believe page four sums it up,

I THE COURT: Page four of the transcript?

MR. ZLOIS: Of the transcript. Yes.

I 15 The evidence in chief of the officer is ver1'

simple. The fact that he is standing besides

I the road and say.. a vehicle coming that didn't

I have its upper to~so attached, stopped it and. I -.louna ---

I THE COURT: The 'y'ehicle dj.d not have its
?O-upper torso.

I MR. ZLOIS: The driver of the vehicle didn't

have ---

I THE COURT: The driver of the vehicle

MR. ZLOIS: the upper torso restraint on Your

r 25 Honour. It came ou'\::: in the evidence that the
I.

fact that the dri 'fer of the vehicle was a

taxi cab operating as a taxi cab at that

time. Your Honour it was argued that sec,

i 7(2) of the Regulation 613 of the Highwa}'
II Traffic Act states " taxi cabs are exempted

30, from requirement that upper torso restraint

for drivers seating positions and seat belt

L- assembly --

.THE COUR'l': Where is that?

~.:

rro"': ". A.""



..
..'. '.I 

-;': 3

."'",
5 MR. ZLOIS:" Regulation 613 of the Highway

Traffic Act. In that particular book Your

I Honour page 354.

THE COURT: And then what section?

MR. ZLOIS: Section 7(2). sub. 2. Your Honour

there has been a decision by one of your
10

, brothers in this particular court on January

26th, 95 by Judge Graham on this particular

issue. The name of the defendant was Hardy

Hundell (ph) who represented himself. I am

sorry I only have one copy that I managed to

15 procure this morning.

THE COURT: What does that say?

MR. ZLOIS: That agrees with the fact that

.~ecause ta~i cabs are e>:empt from ha"ing. them
' I ~n the veh~cle they are exempt from wearlng

them.
20 THE COURT: In other words this says ---

MR. ZLOIS: It says that taxi cabs are exempt

from requirement, the upper torso restraints

for driver seats positions, seating positions

and seat belt assemblies in the front seats

25 positions. They are exempt from having it not

remo'/ed, rendered partially or wholly

inoperative, modify this to reducetheir

effec'Civeness.

I THE COURT: What does that mean?
,.

MR. ZLOIS: Well, it means normally a

30 vehicle, .it is against the law for a normal

vehicle to remove the sea't belts assemblies

.or to render them inoperative in any way.

That is an offence. Ho.",ever, the ta>:i cabs

, , .'
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5 under this' regulation are exempt from being

able to modify --

THE COURT: From not been able to modify?

MR. ZLOIS: The same as police cars Your

Honour in that respect. They are exempt from

removing the front seat belts assemblies in

10 this Regu~~tion as well Your Honour. I

believe that is at the top of the same

Regulation.
THE COURT: And Judge Graham ruled that is in

effect permitting them not to ---

'5 MR. ZLOIS: Not to \vear the seat belt

assemblies Your Honour.
THE COURT: I see. \-1hat is your .posi tion on

I
I this?
II MR. POWELL: I haven't seen the case Your

! Honour, but my position would be this

201
1 ..' th t t b t di regu at10n 1S W1 respec 0 seat e s an

1 taxi cabs and not about taxi cab operators

I! vlearing their seat belts. It indicates in

i sub.2 of sec. 7. Taxi cabs are exempt from

I the requirement, so_the taxi cab itself is

251 exempt from having that requirement or having
1 ."I the upper torso, not the dr1ver wear1ng 1t,

i but if there is a case, it indicates that

I .this also exempts ---

i THE COURT: It says upper torso restraints

i
I for drive.rs seating positions and seat belt

3°L: assemblies in the center ~ront seat position.

Does that not modify taxi cabs, so that the

.drivers of the taxi cabs ---

".1... II 1'1 t(iiii1 *IIi 'I 1"
, ,.", c" ". '
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5 MR. POlvELL: I believe it is with respect to

I the driver seating position in a taxi cab and

i not the driver itself.

THE COUR'I': What does that mean. I am saying

that a lot on this argument. I am trying to

understand. You are saying that the language 10

of this section means that the taxi cat is

I not required to have an upper torso

I restraint, but that the taxi cab. driver is
! .required to wear an Upper torso restraint.

I MR. PO~"ELL: Well, the taxi cab driver is
15/ covered in sec. 106.

i

I THE COURT: 106 of?

! MR. PC~..TELL: The High\\'ay Traffic Act.

.! 'rHE COURT: And i.ihat does that say?
; MR. ZLors: It is also dealt with in the same I

I ..
! Regulatlon Your Honour. Just a 11ttle b:t

201
f th '. ~; ur er aown ln sec. ~.

: THE COURT: I am just trying to understa!1d
I

i the position of the Attorney General.

I THE COURT' 106 says something about this?
I _.
,. MR. PO~vELL: That is the seat belt section. I

2-1 Sub. 5 of that section, those are the :>/

~ exemptions. And the exemptions arej the
I

i dl"i Vel" of a motor vehicle in reverse who
1

i holds a certificate signed by a legalI; 
qualified medical practitioner, and a pe-::-iod

I of time "..Jhi.ch he cannot wear this, one \\'ho is

301 actually engaged in wor}~ which requires
I

L him/her to alight and re-enter the motor

.vehicle on frequent intervals and while

engaged in the vlor}: does not travel in the. I

J"A~
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c... 5 vehicle at "a speed exceeding forty kilometres
.

an hour, or someone under the age of sixteen.

My position basicalll' is that sec. 7(2)

of Regulation 613, doesn't speak about
drivers of taxi cabs, it's a section which --

the spirit of the section is about the

10 assembly and the seat belt itself within a

taxi cab, not about the ~~-iver, the operator

of the taxi cab, and there is no evidence at

this trial, whether or not the taxi cab

I driver was in and out of his vehicle and

15 travelling under forty kilometres an hour

THE COURT: What does tha~ have to do with

I it. ! MR. POWELL: That is the. only exemption under

I I sec. 106, for persons \vho do not have to wear

" their seat belts with respect to taxi cab

20 I drivers.
I THE COURT: So what section did you say of

! the Regulation deals with this.
I I 11R. ZLOIS: Just the next section down. sec.

3, the driver of a taxi cab while

25 transporting for hire of passengers exempt
from sub. sec. 1 (6) sub. 3 of the Act. In

the decision that you have before you Judge

Graham has argued that sec. 106 (3) says,
i driver had been charged as failing to wear

I complete seat belt assembly and Judge Graham

I301 also reported in that that he was on the

commission at one point. I think it is
i;

L referred to in the argument there, that he !,;,i~"

.was on the Co~,mission ir, building these !i:iilfi

I" ,i ,.,.ic. ,
'" 0'1.", Il '~11iI ,ll
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5 Regulations Your Honour. And basically he

I sees it as ---

I THE COURT: Okay. But he is talking alsc

about: whether or not he is transporting for

hire.
MR. ZLOIS: Yes. And it did corne out in that

10 particular argument that that gentleman l1r.

I Hardy. Hundell was not transporting for hire

II but opera~ing his taxi cab. That comes out

quite clearly to Judge Graham in his
i decision. I think it eludes to that two or

151 three times through the process of the

! argument, that was made very clear to the
I! court that .:.t that point and time, that he

.i was not in fact driving somebody fOl- hire I

! and I believe if you look at the last page or

Ii so of Judge Graham's decision, it might

20 clarlry ~t to you. Ot h~s reasons. And thlS

I is also slightly different in this partic~lar

I matte~, the defendant does give testimony
I that when he first saw the officer on the

side of the road, he aidn't know that he ;.,.as

2Sj an officer, he thought he was a fare and ',.:as

I approaching the officer and pulled out his

: seat belt at that point and time.

! THE COURT: What I am not understanding
i though, you are asking me to look at Judge
I Graham's decision. He says, 'I if the driver of

30 a taxi cab while driving for hire" and the
other things that --I am not sure what --

.I what has he done?
'--- 1m,'.

~!;':"~;
I;~l"

ti;
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5 MR. ZLOIS: From the best from reading

through it from my understanding, he has

decided that these t~'IO sections do conflict

and in fact that this section of The Highway

Traffic Act do conflict, and that he feels

that it is for the benefit of the defendant,10

and that's -Ehe case, he doesn't have to wear

a seat belt.

THE COURT: So in the case of Mr. Hundell.

Mr. Hundell was convicted by the Justice of

the Peace?
15/ MR. ZLOIS: Actually I believe the Justice of

I the Peace ---I believe it was a Crown appeal

I YQ~r Honour. Having read through it now.

.! :rH~ COURT: This is a Crown appeal it says.
I
" MR. ZLOIS: Yes. Whe~'e the learned Justice of

the Peace ---
2°

1 THE COURT: Okay. So he is allowing the Crown

Appeal.
MR. ZLOIS: He dismissed the Crown's appeal. ,

I THE COURT: Oh no. First of all he says I am

allowing the appeal, then he says I am

25[ dismissing the Crown Appeal.
i MR. ZLOIS: I think it was a slight mistake

! Your Honour. It is not often that the Crown
i Appeals in these courLs as much as the
i
i defendant.
II THE COURT: .Well I sa'.,: Mr. Hundell referred

30 to the fact that there were. a bunch of these

I cases and on his case the Crown had appealed.

.L MR. ZLOIS: ~.pparentl~.. from reading through

the transcript that you are holding Your
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S Honour, one would assume that Mr. --one, has

been charged several times .in this section

I and it is being granted in his favour.

I THE COURT: In any event what I am trying to

understand, is the position of the Attorney

General Agent is, that there is no exemption
10

for taxis, -and YOU1- pos ition is that the

I Regulation specifically refers to that.

MR. ZLOIS: Section 3 does, it does also

I specifically use, the driver of a taxi cab.
0

In that section it says, it does have, I will

15 grant, "while transporting for hire passenger

i is exempt from sec. 106 (3) However, the
I

I argument --
I

j .rHE COURT: Are those the facts of this case?
i MR. ZLOIS: No. He ~'asn' t actua lly engaged.

The facts come out on page ten I believe, as
20 a matter of fact his e>:acts words "I saw the

officer at the time .i n the middle of the

road, I didn't kno\Oj he ..v'as an officer, I

thought he was a fare, so I undone the button

,at that point. Then he pulled me over and

25 said that I didn't have my seat belt on, and

I said no. I tried to explain to him that I

had a rough time wi th :,h..~ other fare, and

I that's why I popped this one off"
I .i MR. POWELL: If I may Your Honour, that 1.S

~1 all well ando good, but the officer has
'C? I

i, 301 indicated in his evidence on page four as Mr.

I Zlois has pointed out. He was standing

Il outside numbe~ 4690 Kingston road, in

Scarborough, ~he intersection of Beachgrove

I "
" c..., "c.o l~ulj.;j,~1 Ii I I
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5 road. He observed the westbound Chevrolet

motor vehicle, and he could clearly see the

driveL' of the motor vehicle '~as not wearing

the one piece seat belt assenbly, and the

upper portion of it. At that time, as he has

indicated at line sixteen III signalled the

10I vehicle to.-stop and confirmed my

obse1."vations'I, so Mr. Zlois is suggesting to

this court that the officer '~'cS there to flag

a cab. I have difficult}' with ~hat. He is

there for enforcement purposes, and as a

15 result of making these observc~ions, he steps

i out on the road and signals tr,:s vehicle to

I! stop. And also with reS~Ject tc ---

I1 rl'HE COURT: Is he in uniform'?
Ii MR. ZLOIS: One would believe ~hat the

officer was in uniform.

20 THE COURT: ~'las?
I I MR. POWEIJL: It doesn't actuall~' indicate in

: .'
j the transcrJ.pt.
I MR. ZLOIS: I believe he would De at that

I point in time. I don't' think I ~ave seen too

25 1 many plain clothes officers ---

I THE COURT: Doing traffic.

I I MR. ZLOIS: standing on the side of the road

I pulling over traffic Your Honour, Having been

! a policeman myself for many years, I just

I: couldn't see that. I think tha~ the
! .

JO
L assumption there was the office~ T~as a uniformed officer there for the purpose of

. .enforcement. However, it is no~ orten you see

.~n off icel- standing on the s ide of the road.

t~W
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5/ THE COURT; Well, I am .just trying to

I understand though, because the reference in
I the Regulution is to; while transporting for

I hire a passenger is exempt. No\v that is

I pretty specific, that is directing to the

I circumstances in which a driver of a taxi cab 10

/ is exempt. Mainly while transporting.
I

I MR. ZLOIS: Which is in conflict Your Honour,

I with the fact that taxi cabs don't even have
I to have them in at all. Just like a police

./ car, they can be modified, removed, taken,
I

:5/ rendered wholly or partially inoperative. I-c
I seems to be in direct conflict. I think that !

i was dealt \\:ith in the Hundell matter by Judge I

! Gl'aham, in f'ivour of thE: defendant.' .i THE COURT; But isn' t the logic of these t~:c

i sections, sections two and section 3 that, !

201 when you are operating this taxi cab with ;,

, customers, you can modify their effectiveness I

i or reduce their effectiveness by modifying I

..the seat belts, including the driver's j;

! seating, the upper torSD restraints, but the (:~
I ! "

~_i exem
p tion from wearing a seat belt I:' .:.:>1 .

i altogether, which is referred to,in seat belt Ik : assembly 106 and so forth, when J. t refers to ':~
; :'' the complete seat belt assembly, the '.~~

.i:."exemption in 106 (3) applies; whJ.le ,~~:;
, transporting for hire a passenger. ~.

30i MR. ZLOIS: Your Honour, yet a.t the same time ,C.:

! 11::":.'
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51 THE COURT: A~d why do you say that. Because

I it doesn't appear to be ---,
I MR. ZLOIS: RegUlatio~ 5l~ (7) (2) says:

I exempt from not removlng lt or any part~al

I modification along the '..;ay. So in effect it

is okay as a taxi cab ~G remove the entire
10

I seat belt asse-mbly righ~ completely from the

I car and yet to still ha-:e him wear it then

I only under specific conditions. 'rhere is a

I conflict.

I MR. POWELL: Your Honou~, I think Mr. Zlois
I

151 is confusing the matter. Section 7, sub. 2

I speaks of taxi cabs, nc: of taxi drivers.

I This whole Regulation ".~:ere it begins at seat

.belt assemblies, is spe=}~ing about seat belt :/.

assemblies itself, not about the drivers of ./

ta>:i cabs. Section 7 (2 i says very
?o ;

!speclflcally, taxl cabs are exempted from the;
,

requirement. So it is speaking about the .
i

Regulation, the spirit :)f it, is about the 1j

equipment in the taxi cab and not about the ;;

dri ver. Any exemption I--would agree with Your ~I~
25 Honour is in section 3; th9 driver of a taxi. !f

cab, \vhile transporting for hire a passenger, ~{

I is exempted from the sut-sec. 106 (3) of the :~:
;,'1,
'...

1 Act. That's the only e>:emption that I see, .;i

I .'"'I and the only evidence ~'e have in the ~~;

'I transcript, is that the officer observes the it.
..~~" I30 ta>:i cab cornin g down the road,. and he stops : ~

. :;-:~.I the vehicle because he observes the upper ;:}...:

torso is not in operat :c~, and with Mr. Zlois !~',~ I
,;:.'

try ing '::0 SI.lggest that ;:he officer was ! Jj;
:~~
l!~
1~1;!I"""

! '~?~
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5 flagging a cab I think. is ludicrous, and I

! would suggest there is no merit to this Your

Honour. The section 7(2) clearly speaks of

taxi cabs, and I understand Judge Graham has

made a decision, but with respect I would

I indicate that is not binding on Your Honour
10

1 ,- this morning. The law itself is clear and I

II would suggest to Your Honour, there is no

I merit at thj.s time with respect to this

I appeal.
! THE COURT: I think I agree. So on the

15 appeal, the appeal is dismissed. Because in

my view, the plain wording of sub. sec. 7,

i sub. (3) is that the exemption is whil~ the

I! driver of the taxi cab is transporting for
II hire a passenger and that's an exemption to

I 106, sub.3. for the driver. So appeal is

2°1 d ' , dJ.smJ.sse .
!I MR. ZLO~S: Thank you Your Honour.

! MR. PO\~ELL: Thank you Your Honour.

251
I

I
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