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Wednesday August 25, 1999

REASONS FOR JUDGMENT

CHESTER, J. (Qrally)
This is an appeal from a decision of Justice of
the Peace B. Brown that was rendered on March the
29th, 1899, I have been assisted by a
representative of Kriska Heldings Ltd. and counse
for the Crown with respect to a great deal of
information, a factum and case law that hawve
helped me in reviewing this matter., I undarstand
the issues an this appeal, and I'1]7 summarize the
three issues, (i) Did the Justice of the Peace
err in allowing the evidence of the afficer
because the officer did not have reasenable and

probable grounds to have the truck weighed?

(i1) Secondly, I think the second issue is whether
er not there is a conflict, a specific conflict,
between 5. 124 of the Highway Traffic Act and s.

22 of the Truck Transportation Act? In other

words is there an overlap and if there 15 an

overlap does ane outweigh the other? The

~+

appellant is arguing that ves, there 1s. If thers
1S an oeverlap then vou have to take s. 124 aof the

Highway Traffic Act.

(111) The third issue I would summarize is the
meaning of the word "examine." I don't think this
is a major point of the appellant but does
"examine" include “"weigh"? So for example, he has
acknowledged that the officer is permitted to
examine but that does not necessarily inc]lude
weigh. If the officer wants it weighed, he has to
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have the reasonable and probable grounds. Thus
getting back to whether or not the word "examing"
includes the weighing of the vehicla.

I think it is useful just to do a quick revieaw of
the sections that we're dealing with. §. 124¢3)
of the Highwav Traffiec Act reads, "Where a police

officer or officer gppointed for carrying out the
provisions of this Act has reasonable and probable
grounds to gquestion the validity of any documents
pProduced in accordance with ss. 2, or to believe
the axle unit weight or axle group weight of a
vehicle or combination of vehicles is in excess af
the Timits permitted under this Act or the
regulations or a permit issued for the vehicle ar
combination of vehicles, he or she may..."{and I
put emphasis on the word "may",) "...weigh the
same by means of either partable or stationary
scales, and..." (and I emphasize the word "and"
and I emphésfze the word "may") "...may require
that the vehicle or combination of vehicles be

driven to the nearest weigh scales."

So the officer has to have reasonable and probable
grounds under those circumstances and may weigh
and may require the vehicle to be weighed at the
nearest weigh scale. Now both cases use the word
"may" and certainly the word '"shall" is net in
either case. So it is a combination. The officer
does not have to weigh but as long as the officer
has reasonable and probable grounds then certain
things can happen.
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And then we have s. 22 of the Iruck Transpertation

Act, ss. 2201}, "Any officer may at any time..."
(and I emphasize the words "at any time",)
"..o.examine..." (and again that's an issue, )
"...any commercial vehicle, it's contents and
equipment for the purpose of dscertaining whether

this Act, the Highway Traffic Act, and the

regulations under either Act are being complied
with. And the person in control of the vehicle
shall assist in the examination of T A
contents and equipment." Again it uses at the
latter part of that subsection the word "shall"
and the word "assist". So that is a pretty
powerful section in terms of being intrusive, not
only being able to stop a commercial vehicle at
any time, but also to not only stop it, but have
the person in control of that vehicle assist in
the examination of it., He just can't stand by.
He has got to assist. And the examinatiaon
includes the vehicle, its contents and equipment .
So that is a review of the two sections that are

the subject matter of this appeal .

It is my ocpinion, after reviewing all of the cases
and the submissions made by the parties here
today, that s. 124 applies to a different set of
circumstances, 1 find, that even if it applies, 1
see nothing in s. 124 that overrides s. 22 of the

Truck Transportation Act. I see no overlapping,
25 suggested that there is. But even if there s
overlapping and again assisted by the rules of

construction, I am old enough to have met the late
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Mr. Driedger, who is the leading expert an the
rules of construction of statutes, and there is a
Presumption in law that even if there is
overlapping, each section that overlaps operates
fully according to its own terms. I find that
there is no evidence that ane of the provisions,
such as s. 124 in this case, was meant to provide
an exhaustive declaration of the applicable law,.
This is quoted in Mr. Driedger's work at page 177,
where he states, "Where two provisiagns areg
applicable without conflict to the same facts, it
15 presumed that each is meant to aperate fTully
accbrding to its terms. So long as overlapping
provisions can apply, it is presumed that that
both are meant to apply. The only issue for the
court is whether the presumption is rebutted bv
evidence that one of the provisions was meant to
provide an exhaustive declaration of the
applicable law."

I find that s. 124 does not provide that
exhaustive declaration of thae applicable Taw, I
think it is clear from a review of s. 22 that the
power that it gives the officers defined under
that Act, s. 22 of the Truck Transportatian Act,

is paramount for the safety of the public 1in
requiring the vehicles to enter into the weigh
stations.

I have had the opportunity to, as I said at the
outset, to read the Ricci decision and it is my

opinion that Ricci can be distinguished on its
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facts because in that case the judge did not refar

to s. 21 and 22 of the Truck Transportation Aet.,

It dealt basically with a logging truck on its

own . With respect to the justice of the peace in
cur case, although she may not have specifically
read the case, it's clear from her remarks that
are contained in the transcript that she
considered that case and it certainly is mot a
ground for an appeal for a justice of the peace aor
a8 judge, for that matter, to have read every caseg
and I think 1t was prudent for her at least to

have considered that case.

I find that there was no errar by the justice of
the peace in the conviction that she has impased,
[ believe that I am also supported by the deecisiaon
of Mr. Justice Takach in the decision of Her

Majesty the Queen v U-Pack Disposals Ltd.. Again

I have reviewed that case, the relevant transcript
of the submissions and the decision of the Justice
of the peace and then the decision of Mr. Justice
Takach in Milton. That was on October the Bth,
1998. Again, find support in that his decisian
is basically what I have said earlier, - that the
officer that is defined in s. 22 of the Truck

Transportation Act, does not have to have

reasonable and probable grounds at the various

investigation or inspection stations. ¥Yes, if an
officer who is on the road in a secondary highway
or some other road in the province, wants to stop
a truck, then that officer must, under s. 124 of

the Highway Traffic Act, have reascnable and
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probable grounds to have that truck go to the
nearest weigh station, but I find that that is not
the situation in this case. We are dealing with a
different set of facts. The s5.22 of the Truck

Iransportation Act is directed towards a different

issue. For the reasons stated herein, I dismiss

the appeal.
MR. MCNAMEE: Thank you, Your Honour.
MR. MCDOUGALL: Thank you, Your Honour.
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