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R. v. LEVESON

Thursday,
November 27, 1997

MR. HIGGINS: Your Honour, if I might, the
third appeal, although the transcript is much
longer, boils down to essentially one

- essential fact in the transcript itself. And

I guess to expedite that, I can make this very
very gquick...

THE COURT: Certainly. .

MR. HIGGINS: ...and get immediately to the
meat of this. I‘m prepared to admit that the
Crown’s case against Ms. Leveson contains
certain facts issued by the Crown’s first
witness, Mr. Mulchan(ph). He says he’s on
Massifield(ph) Gate, he says he‘s approaching
the green light, that he doesn’t know how long
it was green but he’s sure that the light was
green when he entered the intersection for
him. That’s all in there and that‘s admitted.
He also says in his evidence in-chief that he
didn‘t see the car that hit him from the left
until it was in the intersection. That is
clearly in the transcript. Okay. So, we have
the evidence of the Crown, clearly saying that
their witness is going into an intersection to
turn left on a green, and he’s hit from the
left. Ms. Leveson is clearly identified as
being the operator of the motor vehicle. And
the officer says - and specifically just two
passages in the officers evidence I’m
concerned with - I can indicate that Mr.
Mulchan doesn’t say what colour the

north/bound light was. He doesn’t say
anything about the colour of the light for Ms.
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Leveson, only his own. That’s in the
transeript.

THE COURT: Okay. He’s turning to go
south/bound, is he?

MR. HIGGINS: VYes, he’s going west to turn
sauth. ..

THE COURT: Right,

MR. HIGGINS: ...anda he’s hit hy a north/bound
car coming from his left on Wardan. Now, the
officer says in his evidence, very quickly,
that he goes ~ this is on page 12.

THE CUOURT: Yes.

MR. HICGINS: And this is at line 10. Mr. Tam
whe: L8 the prosecutor says, "You had an
spportunity on that date to inspect the
rraffic light.” He says, “"Yes, I did. I had
an opportunity to observe the gignal at the
intersection from north/bound Warden,

waast/bound Masaifield, Gouth’bound Warden,

cast/bound Gibson Drive. Hm: finds

sy submlsslqn -
~and L. have f case on- bh@-@ﬁrom your bruther

Judga Flaf&rty in Braupypy
That ma&né ‘

j‘vary racently
B Abbolutely

Jnothingﬁgp{%'m

nothing, it’'s a machine:“ Wwhat does
functioning properly mean? Judyga Flaharty
goes into it - and 1l give you the cases.
The case of Mr. Newton, [ helieve it's Robert

Howbon - yen, Lt is = which was argued Auguat’

Aatiadatiesn . Now, T apologize for the

snmewhat falnt copy. My toner box was a

\
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little at disarray that day it seems. But
Judge Flaherty in Brampton, I can indicate
that the Newton appeal is actually much
stronger in fact than the case we have at bar
with Leveson. In the Newton appeal we have
evidence from at least three people that have
gone through the same intersection that day,
that the lights we functioning properly, We
even know that that the lights were

functioning properly, through three people.
But there’s also evidence in the Newton

transcript that the direction that Mxr. Newton
wae travelling, there was even some stopped
vehicles going in his direction stopped at the
light, and he’s still under(sic) the
intersection. But Judge Flaherty in his
decision, says - and it starts on page 12, and
perhaps if you’ll just read the judgment., I‘11
ghow you. I think you’ll see what would apply
to this case and I‘1ll point out the last
specific point in this matter which would
apply. And strictly - perhaps I could point
that out now, is that in this particular case
His Worship Leggate says specifically in
Reasons for Judgment that the officer
indicated he observed the§$ggnﬁ§@¢~ygggg
w.oavapel ey¢lesand he found them;ﬁgﬁg y&ﬂm
correctly. But that’s not exactly what he

said, but he did say they were functioning
properly. And then on page 18, His Worship on

line 13 says, "I believe from that we can

L ORI NSRS i HEeg A 1 NS
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‘conclude the lights for north/bound and
south/bound traffic cextainly for north/bound
traffic was red at the time the first witness
entered the intersection and began to pass
through it. Now, that’s based on his
restimony that his light was green, but
there’s no indication befose the court that
when his light is green and the other one is
red, when this one iz red and this one is
green and this one is yellow, this one is
amber, all they says(sic) is they’re
functioning properly and that’s contained in
His Honour Flaherty’s decigion. So, if you
could read that part, that’s basically the
meat and potatoes of this appeal.
THE COURT: Ms. Rumble.
MS. RUMBLE: Yes, Your Honour. As I see it
here, in a charge of failing to stop for a red
light, the Crown has to prove that a vehicle
entered the intersection on the red light.
So, the issue as 1 see it iz, waa there proof
beyond a reasonable doubt that the light was
red. The evidence was before His Worship,
Justice of the Peace Leggate, was that the
light for the opposite direction of traffic
was green and the officer said the® lights'were
ﬁWﬁ%k%ﬁﬁ“proparlyu So, aﬂpwxasua ‘was, can, the
. \ ,.,;;..r,hp p@gﬂ@«%&ﬁm judicial notice.af,

Mwnmum sk s TR 7 VT TR
;pexly maana, . 1£f one

@Y ig .green, the othe§

qupecfrully, and T
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5 don’t have a case on judicial notice, but as I
recall, the test is something like, is it
something that’s so calm and so well known

that. And if it‘s a situation like that, then
a court can take judicial notice of a fact. i

R

10 Respectfully, my submission would be

|

a

'

: that any regular person in scciety would know

f

‘ notwithstanding the decision of Judge .
Flaherty, and tha only way I can get around

. that is to say respectfully that the court is

: ot bound by it and I ask the court to find
differently that as a matter of judicial

otice any person who has ever dealt with an

intersection, who are most adults in our
conmunity at least, knows that if the light

‘ for one direction is ¢green, the light for the
other direction is red. That s the only way

) in my submisslion that this court can find that

Justice of the Peace Leggate did not err as to

notice of the fact that working properly means
green one way, red the other way. If the

4 th;.&%‘

Norshlp Foufd take judlclal_notxae of, that he

x,bomethnng that His

L

;

d : tind that he was correct in taking judicial
} fhad Eo have' dlLeCt pvidencé from the officer
& ay:ng, “working prcpccly means red one way,
gLeen the other way", 1hen I‘11 concede that

‘Lhere wasn’t evidence to establish beyond a

raagonabls doubt that the offencae wad

0 o
comnmi bted, But respectfully, my submission

i is that that i3 something that His Worship
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could take judicial notice of.
THE COURT: Anything by way of response, Mr.
Biggins?
MR. HIGGINS: Very hriefly, Your Honour. It‘s
my submission that I think my friend’s
submission on judicial notice would be very
over-powering had it be something other than a
set of traffic lights as she put it "in
today’s society". How many intersections have
multiple phase lights, advance green arrows,
advance green/yellow arrows, right turns
permitted on red. All of these are contained
within the interaection, multi-phase, there
are sensors to change lights at times,, there
are multiple sets of lights, there are
intarsections where there’s foux lights, some
for leff turn, some for right turn. It‘s my
submission that when Justics Leggate ;nd;cates
that this a §pa L : ﬁgb1l4LY’9ttqnce, all
Lhe Crown may day Ln a case like that Ls prove
the offence, and there iam no defence. And
(inaudible) from the Court of Appeal in 792
says so. I don‘t think that it’s a tremendous
burden or threshold to jump. As Judge

Flaherty says, for the Crown to say "When I

looked at those lights, now this one was
qreen, that one was red", there you can draw
the inference. Beg#a #éi¥nce the Ihference is '
dtﬁnw&w‘”ﬁmml({;‘ ”9, dq?ﬁ T suppose an a
secondary and very - I don’t want to muddy
this, because T think Judge Flaherty’s

(N T ot ey g TR a—
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5 ' decision, it’s my respectful submission,
should stand. But there’s alsoc the fact of
144(18) in its context. The responsibilities
on a driver facing a red light, and there’s no
evidence I submit that she was ever doing it
here, are that when she approaches the
intersection she shall stop. (a) at a marked
stop line ox, (b) if none, then before

entering the nearest ecrosswalk or, if none,

10

then (c) before entering the intersection.

Those are the three places that you can stop

when you’re approaching a red light. There’s
no indication here as to whether or not any of

15

them are present. However, there is direct
evidence from the Crown that the first time
this person saw this vehicle, it was in the
intersection. And again, even on that, it

20 makes it a little muddier, and I suppose it’'s

secondary, but there’s no evidence that she
ever approached a red light and failed to stop
at the germane areas. There’s just no

evidence whatscever. It was already in the

intersection when the other witness first saw
25 it. I mean, I suppose - it’s secondary, but
it just adds to it with regards to the

evidence itself. I mean, it’s absolute

liability if you can’t defend it when the
evidence was proven. So, I think the
30 threshold should be maintained, that at least

it better prove that the light facing her was
red.

' 087 131.90)
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MS. RUMBLE: Your Honour, if I could.just
briefly respond to that extra point.
Respectfully, I would just like Lo correct my
friend in that 144(18) doesn’t talk about a
place where the vehicle must stop. That’s a
stop sign offence under 136, talks about the
place where the vehicle has to stop. 144(18),
it deals with red lights, simply says: "Every

driver appreaching a traffic coulrol asignal

10

showing a cireular red indication and facing
the indication, shall stop his or her vehicle
and shall not proceed until a green indication
is shown". 3o, it doesn’t say where, it just
says "they shall stop". That’s the only
submission I wanted to make.

15

MR. HIGGINS: I stand corrected, I apologize,
I should have said 144(5), which sets out

20 where a person is rtequired to stop. It's a
sub~section, it’s 144(5). I stand corrected
and I apologize.

THE COURT: Mr. Higgins, she caught you out.
MR. HIGGINS: Only on a sub-section, Your

Honour, only on a sub-section.
25 '

EARLE-RENTON, J.: (Orally) »

I do not necessarily agree with Judge.Flaherty
in the conclusion that he reached. At page 12
of his judgment, which is right at the very
T R RS
‘?@@@@@gfm%@¥fgé@§¥”%ﬁbwwnnctimniﬁéfﬁlfﬁ
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30 beginning, he says:

- That is-a very broad statement.

6T At 3.
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And because it 1% so broad, I am not able to
adopt that. On the other hand, with respect
this particular matter, I cannot go quite so
far as Ms, Rumble would ask me to go in taking
judicial notice of something which is so
common ag the interaction of stop lights.
There are so many variations and combinatioens.
It would not have been difficult for the
crown’s witness, had the questicn bheen put to
him or her togatablis
@£ vhé Yights at th#bsparticular intersection,
so that he or she would have been able to say:

the actualﬁzuﬁutiuning

“After my observation of the functioning of
these lights at that intersection, I concluded
that when the light in this direction was
green, the light in a certain other direction
was red”. So for that.very narrow reamon, T
find that T am»peréuadgd by Mr. Higgins’
proposition, I think the appropriate
disposmition themn is to allow the appeal and to
enter an acguittal,

MR. HIGGINS: Thank you very much, Your
Honour.

THE COURT: Thank you both.

TRANSCRIPT ORDERED: November 27, 1997

TRANSCRLIPT

COMPLETED: Novemboer 4, 14998

ORDERING PARTY NOTIFIED: November 4, 1998
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Cert;flcation

THIS 1§ TO CERTIFY THAT the
foregoing . is a true and accurate
transeription of the record made
by sound recording apparatus, to
the best of my skill and ability.

CA0NL e

fPhotostatic copies of this tramscript are not certified and

Chantal Dubé
CertifiedACourt Reporter

[}

have not been paid for unless they bear the original
signature of C. Dubé in blue ink, ‘and accordingly are in
direct viclation of Ontario Regulat;ons 587/91 Courts of
Justice Act, January 1, 1990.




