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HEARD BEl~ORE THE HONOURABLE JUDGE E. EARLE-RENTONI
20 on THURSDAY, November 27" 1997

at NEWMARKET, Ontar~o
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OFFENCE: s. 144(18) H.T.A. -Red lightI
**********
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1.I R. v. LEVESON...
..Thursday,

November 27, 1997

MR. HIGGINS: Your Honour, if I might, the..
5 third appeal, although the transcript is much

longer, boils down to essentially one

essential fact in the transcript itself. And
I guess to expedite that, I can make this very

very quick...
THE COURT: Certainly.

10 MR. HIGGINS: ...and get immediately to the

meat of this. I'm prepared to admit that the

Crown's case against Ms. Leveson contains
certain facts issued by the Crown's first

witness, Mr. Mulchan(ph). He says he's on

Massifield(ph) Gate, he says he's approaching15
the green light, that he doesn't know how long
it was green but he's sure that the light was

green when he entered the intersection for
him. That's all in there and that's admitted.
He also says in his evidence in-chief that he

20 didn't see the car that hit him from the left

until it was in the intersection. That is

clearly in the transcript. Okay. So, we have

the evidence of the Crown, clearly saying that

their witness is going into an intersection to

turn left on a green, and he's hit from the
25 leit. Ms. Leveson is clearly identified as

being the operator of the motor vehicle. And
the officer says -and specifically just two

passages in the officers evidence Ilm

concerned with -I can indicate that Mr.

Mulchan doesn't say what colour the30

north/bound light was. He doesn't say

anything about the colour of th@ light for Ms.

J
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:' r..'~Ve9tjn, only hir~ own. 'rha.t ':;; in t:.he

transcJ::i_pt.. ,

I 'rHE COURT: o~ay. H(~ '!, turning to go

I :::outh/bound( J.~ he'~'

I MR. HIGGINS: Yes, he's goin~1 we::3t. to turn

SCjut~h. ..

10 THE COURT: Right,.

I MR, HIGGINS: ...and he's 111r- l)y a north/bo\.1J1d

! (::ar com.ing fr:om hj.s left on \'larden. Now, the

~ \ 0 f f j_oer 8ays in hLs 8,-Tidence, vex'y quicY~ly,

~ I t,h.::1t, he goes ,- this is on page 12.

i 'rHE COURT I Yes.
,Ii?1 '
t MR. HIGGINS: A11d th:lS is at. line 10. Mr. T.:\111

\. ~;11IU i!3 t_hl,~ [Jrr:\SI~Cljt~Qr sayt3 r " Yl)U hd,j ,":in

,i (')PPI.:1r1:\1nity on t:.hat (iate to :i.nspect the

; I: I.'at tic 1.LrJht.." He says, "Yetl, I did. I had

I a11 oppor'tuni ty to ob:{et'v(~ the !:lj.gnal at the

~I 20\ i.htersection from north/bound Wat'det1,

I \,"~:1t./bo'-1!1d Mag~1i.field, Gouth,/bol1nd v.Jarden,

,i (.:'i:l~5t/bounli Gii)~}l)t1 Drive. ,~j~Ua"f£ridrs::iii~:"'to b:~I ~", ,.
,\ :;: r't'ung;rtdni~q~Y{;pr:'I;.}W~r;l~I' \' :~i~~~t~p u~y submissiqn -

I :,;:.. dl"lcl 1: have (Jt case on ~.1~,4\~s;,~;~,rom you,t.' broth~r

i ~udge, r',lahe:..rty il\- Br~~,f!?i'!~'. very recQn~lf'I 't'."'" ,(' ",., ,- ""I.,Ii, " ,

:;.I6/I\.bsolutelyI '.0,;1 .c'::c...:': ';",),:.:!
: not_hJ.n g , ~ t f3 a macn:Lne. Wh,c;. t: dOf:J5
I

! f't:1(~t.i()rlj_ng pr()l.::Qrlj' [nean? Judg~ FLdhQrt1r

I\ ':'1\)'::5 in.tl.:) it -and I'll gj.ve YOll th~ ca5~s.

I! 1.'\lf~ (::,"C;~? 01: r11:. N(~...lton, r bt~li.lJvl') it's Rober1:

I !:1.:'w1", u 1'1 -Y'3H, i.l: l.!; -which vl:C,S argu~~(3. J\ttf;J11Rf;f
:1fJ\ n' J'OL~' ., ';"~dt ]9:9(j:f:i~~i~Sl!z:~~*, Now, 'I ('tpc!l O'Jj.'Z~ r.l'):r,' t_he: .;..~..,.c,..'-~I~~" -

\ 51J(1\8Wha't fain1:, (;opy. My tol1Hr bl?X wa~ i;:l
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6 ~ little at disarray that day it seems. ButI
Judge Flaherty in Brampton, I can indica'te

that the Newton appeal j.s actually much

stronger in fact than the case we have at barI 

with Leveson. In the Ne\~ton appeal we have

e..,idence from at least three people that haveI 

10 gone through the same intersection that day,

that the lights we functioning properly~ WeI
even know that that the lights were
func:tioning properly, through three p$ople.
But there's also evidence in the Newton
tranSGJ::j,pt that the direction that Mr. Newton

8 '5 . was travelilng, there was even some stopped

vehicles going in his direction stopped at the

light, and he's still under(sic) the

intersection. But Judge Flaherty in his

decision, says -and it starts on page 12, and

20 (Jerhaps if you'll just read the judgment, I'll

show yO'.1. I think you'll see what would apply
'\:'0 thia case and I'll point out the last
specific point in t.his matter which would

apply. And strictly -perhaps I could point
that out now, is that in this particular case

25 His worsl\ip Leggate says specifically in

R~asons for Judgment that. the officerI
ind~c_ated ,~~ ob8~rved the {~;~~b.~~;~,~R~9:t\, .

;~;.fa.v~ :~;~~~);:hoQ;i,found them to ,};)~.. ,~a~" ":,"':"'$t;;~:itft,:~~ :

correctly. But that's not exactly what he ;

I said, but he r.'\id say they were functioning I
30 (I p~oporlY, And then ~n page 18, His worship on !

l.Lne 13 says, "I bellevc from that we can f
.
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sconclude the lig}\ts for north/bound and

south/bound traffic certainly for north/bound

tJ:af£l~ !,-Tas red at the time the first w'itness

enteref.l the intersection and began to pass
t

th.r:ough it.. Now, that's bast:ccl on his

testimony that his light was green, but

10 there (9 no indication be£OI:e the court tha't

\'Jhen his light is g,reen and the other one is

ted, when .this one is red and this one is

green and this one is yellow, this one is

amber, all ,they says(sic) is they're

15 functioning properly and that's contained in

His HOnO\1r Flaherty's decision. So, if you

(~:ould read that pa'l:'1;., that's basically the

meat dnd p\')tatoes of this appe..;\ 1.

THE COURT: Ms. Rumble.

MS. RUMBLE: Yes, YOUL" Honour. As I see it

20 he,t'e, in a charge of failing to stop for a red

I light, the CJ:-own has to prove that a vehicle

entered the intersection on the L'ed light.

SCJ( tIle issue as t ~;~e it j.~~, was there. proof

beyond a reasonablf) doubt that the light WaS

J~ed. The evidence vlas before His Worship,

25 JI.1$t.i.<".:(;') of the Peace Leqgate, was that the

light for tl'le opposite d1.rection of traffic
,."."".,,'"'" , """"""

was green and the officer said the""'lights were'

.','" r,
~~~jffi:q"p:r:bP~F~Y,'~;, So, .;'i'SS-l1eWd$', ca.n, the

;9';'~,'P;~~9":': of":c:,~ib.'f"P~~9~jj;~~;k.; j udioJ.~l'noti9.e "~J'~,;f,.j'",:At""",~",;,-,,, ..;"~"";""""~"~"~""rI::~:_' r~:!];\;" ,.""", ..41

30 ~~~"I ~"i~,",;':L~).:fJ"at:,$\b~~".1,work:l.~q:Ff$#~li'.i'e:l:"~Y' J'\Gan~., 1"£.,,..Qpe
,:,{;.",.,J.I'V;O: ".?ir"",. ~"I"'~;

~~
\ 'vJ:;,:~s red' -~~~~;.~~~:;QQf /'::fl~Y1.s'.greenl the O~,~~~1'

, !~,',.~ ~! , ,z; .""rI .

~'~~~~:I~i';;1!,~,~,~~~t.;c.1,1.~:ad'~ Re9p~ct~t'].lly: and I
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I I I
I 5 don't have a case on judicial notice, but as I

~ ccf:;all, the test i.5 sc.'mething ~llke, is i 1:

~ scJmething tha1;' s so calm and so well known

I that any r(~gular person in society ,.,ould know 1

I I that:. And it i.t' s a situation like that, then r
. ' 1 .3. (::OU1't can take judicial noti_<::e of a fact.. t

1°\ . t *' ll b " IdfI.espe!; :L U.. y, my su ffi.L5S.LOn wou be

! ootwithstanding the decision of Judge.

t"'lahe.r'ty, and tl'le only way I <..:an get i-3.round

.that is to say respectfully that the court is
I ncJt bot1nd by it and I a6t~ the CO\Jxt to find,
I differentl y that. a~ a matter 01: )'ud:Lcial

15'
1! nQr.ice any pB.rson w1'10 has ever dealt with an

I I inte.rsectionf who .'ire most adults in ouri I I,-;onuuunity at least, knows that if t-he 'light

I for IJne d.irection is qreen, 1:he light for the

j \ at.her direction is re~l. That,' 6 t~hc only way

i t!°l in m~ su.b~ist;iion that I:;hie C()\l~t can find that

I ,Justl.ce ot the Peace Leggate d;t.d not. er'r as to~ ' r .tinct that he was co:rx'ect .in ta]~i.ng :judic.i.al

I nc>tice of the fact that workj.l1c,j properly mean/]

! (~J1.'eerl une way 1 red the other w,'\y. .~f the
."",-;c .-
j (;Q~\~!t~;;+.~~~~:I:!1i;~A~.~"~Q~~,~:~'.,w;~~~ somethj.rlC) that H.\.$ c;

25\ \~~;';~;~1"~i"j~";u~j~d !'t~ke"j'~d'i~~~' n~1;.ic'e of t t11at he ,.",

I ""~L~d':"'{'o "h~v'e::di'1:ect evJ:d"~hg~ £.1:'011\ the of flcer '0'

j I ::jayj.~g, "wo171-;:inr,.j prope,~i1:,'~ei3.IlS red one way., "'

.I .P I ,l~;e(-~n t:he ot~ler, way", i:hen I'll, concede that

I there \'lasn't ev,1.dence to estab.l.lsh beyond a

i I J::edt.lOl1i;!ule (.1IJubt t:.tl~t. 1.:.1LC of 1 c 11C~ WQ/iiI 301 .,
\ (::olmnit.te(~. But resfJectfully, my SUbml.S810n

~ Ii::; that t:hat is Domething that His ~"'orship
t, '
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~j could take judicial notice of.

I 'rHE COURT: Anything by way of response, Mr. I

..IH.tggJ.ns? :
.MR. HIGGINS: Very bt"iefly, Your Ilonour. It's i
Imy submission that I think my Eriend':3 I

submiss:ion on judicial not.ice would be very
10 over-J?ower l.ng had it be scJrnething other than a

set of t.raffic lj.ghts as she put it "in

! today's society". How nlany ifitersections have I
..
! 11lult.iple phas. lights, advance green arrOW9, I

I ..'ldVdI1l~e green!yello\-l arrows, }:-j.ght turns

pe:cmitted on red. All of these aI.'e (~ontq,ined15
1.\.,i thin the intersection, multi-tihase, there I

I '"
~.re sensors to change J.J.ght s at tl.mes,. thert:~

are multiple sets 01: ~I..ights, there are I

:!_J'\tersections wher'e there' 9 four l ightB, some
I t;c.>!-' left turn, game for J:.'ight turn. It's my

20 ~.IJbmigsion that when ,Jllst.ic.::e [,~Jggate ~~st-q..a.t.as

t.ha t this aq;".;~b:ItQ~u,~.~..;.;1.4bili~;Y'~~;f~1:1,~e, all
"C'!'!""""':';\'}:":;j;..;1;,~;,~~",'.JJt~;. "":...; ..~" """

1.:.I\e Ct:-OWfl roilY day Ln a case like t.:hat is prove

the of'fence, and tl'~re i~~ 00 df:,fence. And

! (inaudible) frolTl th~}. Court or Appe.l1 in '92

j says so. I don't thin]( that it's a tremendoug

251 burfjen or threshoJ.d to jump. As Judge

I Flaherty says, fo~ the Crown t~ sa'} "~ihen I

I ll:Joked at those lJ.ghts, now th:l.S one was,
I qr~~n, that one ~,'l/:ts red II, therc~ you i.:'an draw

~hf:! i!1fer'.;.~nce. BfiI&((J~~'nce 'tn'e;~"'rn.ference is

I dl;'J1rW'~\"f"r);~_~",,;,..i..."j;~ ..;la:/}~:'" .:r GU['1post?c on ~
30 "-c" """"..\;..~I'.,:,~:"".,

:.'jec()ndi1ry i'lnd very -I don' t want to nluddy

thi5, because I think Judg(~ ro.laherty' S :
I
0.-
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5 decision, it's my respectful submission,

should stand. But there's also the fact of

144(18) in its context. The responsibilities

on a driver facing a red light, and there's no

evidence I submit that she was ever doing it

he~'e, are that when she approaches the
10 int~rsection she shall stop. (a) at a marked

stop line or, (b) if none, then before i
!entering the nearest crosswalk or, if none,

then (c) before entering the in~er5ection.

Those are the three places that you can stop ;,-.
'1

when you're approaching a red light. There's f
15 ..

no indication here as to whether or not any of t

them are present. However, there is direct I

evidence from the Crown that the first time I

"this person saw this vehicle, it was in the i
I

intersection. And again, even on that, it I

20 makes it a little muddier, and I suppose it'S!

secondary, but there's no evidence that she

ever approached a red light and failed to stop

I at the germane areas. There's just n~

I evidence whatsoever. It was already in the

intersection when the other witness first saw
25 it. I mean, I suppose -it's secondary, but I

it just adds to it with regards to the I

evidence itself. I mean, it's absolute I
liability if you can't defend it when the ~

evidence was proven. So, I think the

threshold $hould be maintained, that at least
30

it better p~'ove that the light facing her was

red. i
I
I

081,aliOC!
ww...
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5 MS. RUMBLE: Your Honour, if I. could just
,

briofly reGpot}d to that: exi~r:a point.

R~spectful.l.y, I would just. like Lo co:L'rt:!ct my

friend :i,Jl Ulat, 144 (18) doesn't t,~1.k about; a
I

I place where the vehicle mU$t stop. That's a

stop E:,;,i.gn offence under 136, talks about the
10 place where the vehi.cle hus 1:.0 stop. 144 (18) ,

it deals with red lights, s.1.n\ply says: "Every

c.tl."iver approaching a t:raffic COIIL:tuJ. signal

showing a c3.roular r'ed indicatloll and facing

the indj.cation, shall stop his or her vehicle

and shall not proceed until a green indl.cation
15
I is shown". So, j.t doeSll't say where, it just

Bays "they shall atop'o. 'I'hat' s the only

sub~l\:lg8ion I wanted to lna]~e..

MR. HIGGINS: I stand correct~d, I aI.Jologize,

I sho1.l1d have said 144 (5), whlch sets out

20 where a pel.-son j.f'! reguired 1:'0 stop. It r S .1

sub-$ection, it's 144(5). J: stand corrected
."'.1ud I apoJ.ogize.

'J.'HE COUR'.!': f:o1r. Higgins, she callght you out.

MR. 'HIGGINS: Only on a sub-secti.on, Your

Honour, only on a sub-section.
25

§;aB~E-=--~~_.J~: ( 01' all y )

I do not necessar.ily agree with Judge r-"laherty
I

.in the conclusion that he reached. At page 12

of his judgment, which is right at the very
};.,e g innin g he 58.""$ % "&~8U~~~~!~~'"30 ' .I. ,"

"un y \.'

;.wIiI~~. That,~s.a vet:y tlroad statement. ,

~". "'" )'i
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5 And bec.3.uGe it is 50 broad, I am not abl;j t.o

.';I.dopt that,. On the otl'ler ha~ld, with cespect

this particular matter, I (.~annot go quite so

fa]:' as r-ls. Rumble would ask me to go in taking

judicial notice of somethLng which is 80

(~l'mmOn as the interaction of stop lights.
10 r1- . t ' d b ' .

.,lere ,~re 60 many var~a ~on9 an com ~natLon8.
II It wou,.ld not have been difficult for the

I l~rO'..m's witness, had the '=1uestion been put to

! him or her tQ.Je.t'ab~~-~~~;,T.he aotu&L;funotio11i~g

I 'i~;;.;tne.:~t;qhts at thi,~"i~.rticular inters~ction,I r- 0'

.so that he or she would have been able to say:
15 ., AftcJ:' my observation of the functioning of

these 1.Lghts at that intersect ion, I concluded

t:hat '-'then the light in this direction was

green I the 1 igl'1t in a certain other direct.LU1'l

I was r~d.". So for ;~t,;;very na1.'~~w t~~~bn,{~i:);:

201 rind that: I am I:)~rsuad.d by Mr. Hig9~,~*'
~o.pa'si"t1:t6n. I tl1inlc the ap'propr ia te

dj.8po~f:;~.ion th'e;'11 is to all()w t:..he appeal and to

enter an ac quittal.
,: MR. HIGGINS: 'rhank you v~ry much! Your

Eon our.
25, THE COUR'l': Thank Y(;:Ju both.

_1t***

I
I

I
I 'rJ~ANSCI{IP'l' ORDERED: Nov.;!.mber 27, 1. 997

3d
\ TRANSCRIP'r CQMPL~'I.'}!;P~ 1,!~v...n1b..J... 4, j'iI':>B

ORDERING P.I\.l.1.'I'Y NO'rI~'!ED: November 4, 1998
,

I
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