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Appellant testified at histrial for drug trafficking and, at the close of his
defence, brought an application for a stay of proceedings on the basis of entrapment.
His testimony indicated that he had persistently refused the approaches of a police
informer over the course of six months, and that he was only persuaded to sell him
drugs because of the informer's persistence, his use of threats, and the inducement of
alarge amount of money. Appellant testified that he had had a drug habit but that he
had given up hisuse of narcotics. The application for astay was refused and appellant
was convicted of drug trafficking. The Court of Appeal dismissed an appeal from that
conviction. The central issue here concerns the conceptual basis of the doctrine of
entrapment and the manner in which an entrapment claim should be dealt with by the

courts.

Held: The appeal should be allowed.

Entrapment occurs when (a) the authorities provide a person with an
opportunity to commit an offence without acting on a reasonable suspicion that this
person is already engaged in criminal activity or pursuant to abona fide inquiry, and,
(b) although having such areasonable suspicion or acting in the course of abona fide
inquiry, they go beyond providing an opportunity and induce the commission of an
offence. It is essential that the factors relied on by a court relate to the underlying

reasons for the recognition of the doctrine in the first place.

The doctrine of entrapment is not dependant upon culpability and the
focus, therefore, should not be on the effect of the police conduct on the accused's state
of mind. Asfar as possible, an objective assessment of the conduct of the police and

their agentsisrequired. The predisposition, or the past, present or suspected criminal
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activity of the accused, is relevant only as a part of the determination of whether the
provision of an opportunity by the authoritiesto the accused to commit the offencewas
justifiable. Further, there must be sufficient connection between the accused's past
conduct and the provision of an opportunity, since otherwise the police suspicion will
not be reasonable. While the accused's predisposition is of some relevance, albeit not
conclusive, in assessing initial approach by the police of a person with the offer of an

opportunity to commit an offence, it is never relevant as regards whether they went

beyond an offer, since that is to be assessed with regard to what the average

non-predisposed person would have done.

The absence of areasonable suspicion or abona fideinquiry issignificant
in assessing the conduct of the police because of the risk that the police will attract
peopl e otherwise without involvement in acrime and because it is not a proper use of
the police power to randomly test the virtue of people. The presence of reasonable
suspicion or the mere existence of a bona fide inquiry will, however, never justify
entrapment techniques: the police may not go beyond providing an opportunity
regardlessof their perception of the accused's character and regardless of the existence

of an honest inquiry.

Thefollowing factors may be considered in determining if the police have
gone further than providing an opportunity: (1) the type of crime being investigated
and the availability of other techniquesfor the police detection of its commission; (2)
whether an average person, with both strengths and weaknesses, in the position of the
accused would be induced into the commission of a crime; (3) the persistence and
number of attempts made by the police before the accused agreed to committing the

offence; (4) thetype of inducement used by the policeincluding: deceit, fraud, trickery
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or reward; (5) the timing of the police conduct, in particular whether the police have
instigated the offence or becameinvolvedin ongoing criminal activity; (6) whether the
police conduct involves an exploitation of human characteristics such asthe emotions
of compassion, sympathy and friendship; (7) whether the police appear to have
exploited a particular vulnerability of a person such as a mental handicap or a
substance addiction; (8) the proportionality between the police involvement, as
compared to the accused, including an assessment of the degree of harm caused or
risked by the police, as compared to the accused, and the commission of any illegal
acts by the police themselves; (9) the existence of any threats, implied or express,
made to the accused by the police or their agents; (10) whether the police conduct is

directed at undermining other constitutional values. Thislist is not exhaustive.

Entrapment is not a substantive or culpability-based defence and the
adoption of rules which historically, and by virtue of the Charter, conform to most

substantive defences is neither necessary nor correct.

Objective entrapment involving police misconduct, and not the accused's
state of mind, is a question to be decided by the trial judge, and the proper remedy is

astay of proceedings.

The issue of entrapment should be decided by the trial judge, as opposed
tojury, for policy reasons. A judge should consider the question from the perspective
of areasonable person, dispassionate and fully apprised of all the circumstances, and
the reasonabl e person is usually the average person in the community but only when
that community's current mood is reasonable. The issue is maintaining respect for the

values which, over the long term, hold the community together. One of those very
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fundamental values is the preservation of the purity of the administration of justice.
A judge is particularly well suited to make this determination. Then, too, the
determination of whether the admission of evidence obtained in violation of aCharter
right would bring the administration of justice into disrepute is one which should be
made by atrial judge. If one of the advantages of allowing claims of entrapment isthe
development of standards of conduct on the part of the state, it is essential that
decisions on entrapment, and those allowing the claim especially, be carefully
explained so asto provide future guidance; thisisnot something thejury processlends

itself to.

Before a judge considers whether a stay of proceedings lies because of
entrapment, it must be absolutely clear that the Crown has discharged its burden of
proving beyond a reasonable doubt that the accused had committed all the essential
elements of the offence. If thisis not clear and thereis ajury, the guilt or innocence
of the accused must be determined apart from evidence which is relevant only to the
issue of entrapment. This protects the right of an accused to an acquittal where the
circumstances so warrant. If the jury decides the accused has committed all of the
elements of the crime, it is then open to the judge to stay the proceedings because of
entrapment by refusing to register a conviction. Because the guilt or innocence of the
accused isnot in issue at the time an entrapment claim isto be decided, the right of an

accused to the benefit of ajury trial in s. 11(f) of the Charter isin no way infringed.

The requirement that the accused prove entrapment on a balance of
probabilitiesis not inconsistent with the requirement that the Crown prove the guilt of
the accused beyond a reasonable doubt. The guilt or innocence of the accused is not

in issue. The accused has done nothing to warrant an acquittal; the Crown, however,
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has engaged in conduct, however, that disentitles it to a conviction. Requiring an
accused to raise only a reasonable doubt is entirely inconsistent with a rule which
permits a stay in only the "clearest of cases'. More fundamentally, the clam of
entrapment isavery serious allegation against the state. To place alighter onuson the
accused would unnecessarily hamper state action against crime. The interests of the
court, as guardian of the administration of justice, and the interests of society in the
prevention and detection of crime can be best balanced if the accused is required to
demonstrate by a preponderance of evidence that the prosecution is an abuse of
process because of entrapment. This is consistent with the rules governing s. 24(2)
applications where the general issue is similar to that raised in entrapment cases:

would the administration of justice be brought into disrepute?

The defence of entrapment is to be recognized in only the "clearest of
cases": thisdescription is preferable to the term " shocking and outrageous'. Once the
accused has demonstrated that the strategy used by the police goes beyond acceptable
limits, a judicial condonation of the prosecution would by definition offend the
community. It is not necessary to go further and ask whether the demonstrated
entrapment would "shock” the community, since the accused has already shown that

the administration of justice has been brought into disrepute.

The state must be given substantial leeway with drug trafficking because
the traditional devices of police investigation are not effective. The police or their
agents must get involved and gain the trust and confidence of the people trafficking
or supplying the drugs. The social consequences of this crime are enormous and

harmful.
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The police here were not interrupting an ongoing criminal enterprise; the
offence was clearly brought about by their conduct and would not have occurred
without their involvement. Nor were they exploiting appellant's narcotics addiction.
The persistence of the police requests and the equally persistent refusals, and the
length of time needed to secure appellant's participation in the offence, indicate that
the police had tried to make appellant take up hisformer life style and had gone further
than merely providing himwith the opportunity. The most important and determinative
factor, however, was that appellant had been threatened and had been told to get his
act together when he did not provide the requested drugs. This conduct was
unacceptable and went beyond providing the appellant with an opportunity. The fact
that the appellant eventually committed the offence when shown the money was not
significant because he knew of the profit factor much earlier and still refused. The
average person in appellant's position might also have committed the offence, if only

to finally satisfy this threatening informer and end all further contact.

The police had reasonable suspicion that the appellant was involved in
criminal conduct but they went too far in their efforts to attract him into the
commission of the offence. The doctrine of entrapment was applicable to preclude
appellant's prosecution and appellant met the burden of proof. The trial judge should

have entered a stay of proceedings for abuse of process.
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The judgment of the Court was delivered by

LAMER J.--

| nt r oducti on

The central issue in this appeal concerns the doctrine of entrapment.
The parties, in essence, ask this Court to outline its position on the conceptual basis

for the application of the doctrine and the manner in which an entrapment claim should
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be dealt with by the courts. Given the length of these reasons due to the complexity of

the subject, | have summarized my findings on pages 964 to 966 of these reasons.

The Facts

The appellant was charged with unlawful possession of anarcotic for
the purpose of trafficking. He testified at trial and, at the close of the case for the
defence, brought an application for a stay of proceedings on the basis of entrapment.
The application was refused and a conviction entered by Wetmore Co. Ct. J., sitting
without a jury, in written reasons reported in (1983), 34 C.R. (3d) 228. A notice of
appeal from that decision was filed with the British Columbia Court of Appeal but the
appeal books were not filed within the time prescribed. Counsel for the appellant
sought and obtained, with the consent of Crown Counsel, an order dispensing with the
requirement that transcripts of evidence be filed and permitting counsel to base their
arguments solely on the reasonsfor judgment of Wetmore Co. Ct. J. The Chief Justice
of British Columbia directed that a panel of five judges hear the appeal. For the
reasons given by Craig J.A., on behalf of the Court, the appeal was dismissed. This
decision isnow reported at (1985), 49 C.R. (3d) 169. L eave to appeal was granted by

this Couirt.

It isnecessary to describe in some detail the relevant facts. In view of
the particular procedural history of this appeal, | think it is appropriate to reproduce
in its entirety the summary of the evidence provided for in the reasons for judgment

of Wetmore Co. Ct. J. (at pp. 234-37):

Thr ough i nformati on obtai ned froman officer of
the Ontario Provincial Police, one Mnotiuk was
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brought to British Colunbia. This nman had
apparently been dealing in narcotics in Kenora,
Ontario. He was pl aced under police "handlers” in
Vancouver, he visited the accused on a nunber of
occasi ons, and eventually a transacti on was set up
whereby the accused would deliver cocaine to
Moot i uk.

The accused testified. He first net Monotiuk in
1979 in Mntreal where the accused was visiting
one Franks. The accused understood Franks and
Monotiuk to be associated in sone clothing
franchi se.

The accused at this time was attenpting to
devel op sonme property for sale near De Roche
British Colunbia, and told Franks and Monoti uk of
this and both expressed sone interest in buying.
Both arrived in British Colunbia in October 1979.
In the course of this visit the accused says that
Monotiuk told him he was a drug trafficker in
Kenora and wanted sone "Thai pot". The accused
says he had no interest.

Monoti uk, according to the accused, called
later still wanting to make drug deals, and the
accused told him he was interested only in real
estate deal s.

The accused again went to a yoga retreat near
Montreal in Decenber 1979. Franks and Monoti uk
visited himthere. Monoti uk produced sone cocai ne,
whi ch he and Franks used, and again asked the
accused to becone a supplier. A few days |ater
they net again. At this time conversation was
directed to show Monoti uk as an inporter of drugs
on a large scale, and again the accused was
invited to join in and refused.

In January and February t here wer e
approxi mately seven tel ephone calls from Monoti uk
to the accused soliciting his involvenent. The
accused says he refused.

In md-February 1980 Monotiuk visited the
accused again, asking him to supply drugs. The
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accused says he told Mnmotiuk he was not
interested and asked to be |left alone. Mnotiuk
continued to visit two or three tines and al so
t el ephoned.

In March the accused says Monotiuk arrived
again. They went for a walk in the woods.
Monoti uk produced a pistol and was going to show
the accused his marksmanshi p. He was dissuaded
because of the probability of startling the horses
near by. The accused says that at this renpte area
Monotiuk said, "A person could get lost." This
the accused says was a threat. He says the matter
of drugs was again raised and the accused says he
was adamant that he had no know edge of drugs
sour ces.

The accused was asked to phone him tw ce and
did not. One Matheson attended at the accused's
residence on 13th March with a nessage that
Monoti uk was very excited and wanted to see him
at the Biltnore Hotel. The accused says he want ed
nothing to do with Monotiuk but was terrified of
hi m and agreed to go into town to the Biltnore.
He al so says that Matheson told him Monoti uk had
sonme friends with him This the accused took to
be other nmenbers of this illegal syndicate.

While en route to the city he twice noted a car
which seened to be following him This was
probably so, because undercover police officers
were doing a surveillance at the tine.

On arrival at the hotel he nmet Monotiuk. Again
he was informed of the syndicate. He was asked
then if he wished to see the buying power. The
accused agreed. He was directed to a car outside
the hotel. In this car was an open briefcase with
$50, 000 exposed. The custodian, unknown to the
accused, was an undercover policeman

The accused returned to the hotel, Monotiuk
asked himto get a sanple and gave him $50 for
this purpose.
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The accused | eft and went to a supplier he had
known of from years back. This supplier, one
Gol dsmit h, now dead, heard the accused's story and
agreed to supply "in order to get Doug (Monoti uk)
off me". He obtained the sanple and delivered it
to Monmotiuk, who tested it and said to get as
much as he could. He returned to the supplier and
of fered $35,000 to $40,000 for a pound.

At the neeting the follow ng day the accused
had still not acquired the drugs and he says that
at this point he was told to get his act
together, in a threatening way.

| need not detail the accused's evidence of the
followng tw days. He obtained 12 ounces of
cocaine, and was to pay $27,000 for it. This
credit, he says, was extended to himby Goldsmth
on the basis of paynent when delivered to
Monotiuk. It was in the course of this delivery
t hat he was arrested.

It is on the basis of this testinony that the
accused says he was entrapped. Monoti uk, Mt heson
and Franks did not testify. Neither did "Bonnie",
the accused's fornmer wife, who was apparently
present at one of the Mntreal neetings, where
cocai ne was produced and sone discussion took
pl ace.

The accused has drug convictions in 1972 and
1976, two in 1978 and one in 1979. Those in 1976,
one in 1978 and one in 1979 invol ved cocai ne. He
says his former use of drugs arose to relieve
back pain, but in 1978 he discovered relief from
yoga and gave up the wuse of narcotics. The
of fence in 1979 was a fall fromgrace when he net
up with old friends.

Deci sions of the Courts Bel ow

Wetmore Co. Ct. J. held that the judgment of Estey J. in Amato v. The
Queen, [1982] 2 S.C.R. 418, and of the British Columbia Court of Appeal in R. v.
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Jewitt (1983), 34 C.R. (3d) 193 (rev'd on other grounds, [1985] 2 S.C.R. 128),
established that entrapment is recognized as part of the abuse of process doctrine and
a stay of proceedings arising from afinding of entrapment is not a "defence" in the
traditional sense of that word. This distinction between a"stay” and a "defence" was
important in termsof the burden and standard of proof. Wetmore Co. Ct. J. decided the
evidential burden rested on the party seeking the stay to satisfy a court on a balance
of probabilitiesthat there had been entrapment which would constitute an abuse of the

courts' processes. He stated at p. 232:

To ask the court to preclude either side--the
state, represented by the prosecution, or the
defence--from t he adj udi cati on of their
di fferences nust involve satisfying the court that
its processes cannot result in the attai nnent of
justice through the traditional avenue of a full
and open trial. To nmake that finding, it seens
fundanmental to a systemof justice in a free and
denocratic society that the court nust be
satisfied that its processes have been so abused
that those very processes are precluded from
attaining justice. Satisfaction in such a state of
affairs existing nust be nore than a reasonable
suspi ci on.

In Wetmore Co. Ct. J.'s view, the presumption of innocence until
proven guilty beyond a reasonable doubt was not violated. He stated that this
presumption applied at trial while amotion for astay wasto really determine whether
the appellant would have atrial. It was not significant that in this case the motion came
at the end of the proceeding: "What counsel is asking is that | stop the proceedings
before a verdict. This amounts to aborting the trial" (p. 234). Wetmore Co. Ct. J.'s

view of the nature of the entrapment claim may be discerned in the following passage,

at p. 234:
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This evidentiary burden is of great inportance
inthe mtter of entrapnent because fundanmental to
any such finding is the conclusion that the
accused had no disposition to commt the crine
but succunbed to i npr oper enti cement by
authorities of the state. As in all mtters of
the nental elenent in crimnal matters, the state
of mnd wusually conmes from inferences from
established facts. | nust test those facts to say
then which is nore probable as to the accused's
predi sposition, not nmerely if sonmething 1is
rationally possible.

After reviewing the evidence, Wetmore Co. Ct. J. noted, at p. 237, that
the appellant's evidence found support in the testimony of the police officersto some
extent: "They agree that Momotiuk was difficult to "handle"" The stay was refused,
however, because the appellant had not met the burden of proof. Wetmore Co. Ct. J.
concluded, at p. 237:

In fairness to the accused, | should say that,
if I were to decide this issue on the basis of
the Crown having to negate entrapnent beyond a
reasonabl e doubt, | would have such a doubt.

| find, however, that it is far nore probable
that the accused became involved in this
transaction for profit, rather than through
persi stent inducenent and fear. G ven his record
and the alacrity with which he produced on seeing
the $50,000 in March 1980, | find it nuch nore
probabl e that he then saw a situation of profit
and acted upon it. There is no doubt in nmy mnd
that the opportunity was nade avail able through
the tactics of the police and their agent, but
that falls short of entrapping a person into the
comm ssion of an act that he had no intention of
doi ng.

The British Columbia Court of Appeal held that having regard to this
Court's decision in Jewitt, supra, and the opinion of several of the Justicesin Amato,

supra, entrapment is available in response to a criminal charge as an aspect of abuse
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of process but not as a substantive defence. It was further held that the determination
of the existence of entrapment isaquestion of law to be decided by thetrial judge. The
appellant bore the onus of proof on a balance of probabilities, since an accused
claiming entrapment is seeking to have the case disposed of on the basis of police

misconduct as opposed to the merits.

Having decided the applicable legal issues, the Court of Appea
referred to thetrial judge's conclusion that the appellant acted out of adesirefor profit.
Craig JA. then stated at p. 183: "I think that the judge was right in concluding that

there was no entrapment in this case." The appeal was therefore dismissed.

Position of the Parties

Thisappeal washeard at the sametimeastheappeal in R. v. Showman,
[1988] 2 S.C.R. 893. The decision in Showman is also being delivered today. In his
written argument the appellant in the present case, in addition to hisown submissions,
adopted those put forward by the appellant in Showman. The position of the

respondent in both casesisidentical in al material respects.

Appel | ant

The appellant assertsthat there are two types of entrapment. Thefirst
isobjectiveandinvol vesan evaluation of police conduct inorder to determinewhether
prosecution of the accused would amount to an abuse of the courts process. It is
submitted that this analysisis a question of law to be addressed by the trial judge. If

objective entrapment is found, the proper remedy is a stay of proceedings. This is
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purely a question of police misconduct and as such is determined wholly

independently of the accused's state of mind.

The second type of entrapment is subjective and the focusis on the
accused's state of mind. The test is whether the accused possesses the necessary
predisposition to commit the crime; if he or she does not, then the element of mensrea
is missing. This can exist, in the appellant's submission, even when the police are

"blameless" in terms of the character of their conduct toward the accused.

The appellant draws an analogy to other excusing defences, such as
necessity, which focus on the accused's response to a given set of facts. The appellant
asserts that in subjective entrapment where the inquiry is on the accused's state of
mind, like other mens rea issues, the question is one of fact to be decided by the jury.
The onuswould lie on the Crown to prove beyond areasonabl e doubt that the accused
was predisposed to commit the offence. In the result, the appellant submits his
conviction should be quashed asthe trial judge stated he had a reasonable doubt asto

whether the appellant was entrapped.

Respondent

Therespondent assertsthat thereisonly one conception of entrapment
and it isrooted in the doctrine of abuse of process. Entrapment is not a defence since
the necessary mensrea will be present and the conduct of the accused will be neither
excused nor justified. The respondent submits, however, that the test for determining
whether or not there has been unlawful entrapment is an amalgam of subjective and

objectivetests: the defenceislimited to situations where the conduct of the police has
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gone beyond permissible limits and the crime would not have been committed but for
such activity. The police conduct must be, to use the respondent's phrase, the causa

sine qua non of the offence.

With respect to procedural issues, the respondent asserts the question
of entrapment isone of law to be decided by thetrial judge. The onus would be on the
accused to establish on abalance of probabilities that the proceedings amounted to an

abuse of the court's processes.

Anal ysi s

| . The Cont ext

One need not be referred to evidence to acknowledge the ubiquitous
nature of criminal activity inour society. If the struggle against crimeisto bewon, the
ingenuity of criminals must be matched by that of the police; as crimes become more
sophisticated so too must be the methods employed to detect their commission. In
addition, some crimes are more difficult to detect. As Chief Justice Laskin in Kirzner

v. The Queen, [1978] 2 S.C.R. 487, explained at pp. 492-93:

Met hods of detection of offences and of
suspected offences and offenders necessarily
differ according to the class of crine. Were,
for exanple, violence or breaking, entering and
theft are concerned, there wll generally be
external evidence of an offence upon which the
police can act in tracking down the offenders;
the victimor his famly or the property owner
as the case may be, may be expected to call in
the police and provide sonme clues for the police
to pursue. When "consensual " crinmes are conmtted,
involving willing persons, as is the case in
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prostitution, illegal ganmbling and drug off ences,
ordi nary nethods of detection will not generally
do. The participants, be they deened victinms or
not, do not usually conplain or seek police aid;
that is what they wish to avoid. The police, if
they are to respond to the public disapprobation
of such offences as reflected in existing |aw,
nmust take sonme initiatives.

The same point ismade by Estey J. in Amato, supra, at p. 457. | would
note that in addition to so-called "victimless" or "consensual" crimes, active law
enforcement techniques may be used to combat crimes where there are victims, but
those victims are reluctant to go to the police because of intimidation or blackmail, as
may be the case with the offence of extortion. Further, some criminal conduct may go
unobserved for along time if the victims are not immediately aware of the fact that
they have been the subject of criminal activity, inthe case, for example, of commercial
fraud and also bribery of public officials. In general it may be said that many crimes
are committed in secret and it is difficult to obtain evidence of their commission after

the fact.

Obviously the police must be given considerable latitude in the effort
to enforce the standards of behaviour established in the criminal law. This has long
been recognized by thecommon law (seeR. Donnelly, " Judicial Control of Informants,
Spies, Stool Pigeons, and Agent Provocateurs' (1951), 60 Yale L.J. 1091, at pp.
1091-92). Laskin C.J.,, in Kirzner, supra, noted at p. 493 that with respect to

consensual crimes, the police employ a number of people and techniques:

They may, for exanple, use a spy, either a
pol i ceman or anot her person, to obtain informtion
about a consensual offence by infiltration; they
may meke arrangenents with informers who may be
parties to offences on which they report to the
police to enable the other parties to be
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apprehended; or the police nmay use decoys or
t henmsel ves act under cover to provide others with
the opportunity to conmmt a consensual offence or
to encourage its conmmssion. Going one step
farther, the police nmay use nenbers of their
force or other persons to instigate the conm ssion
of an offence, planning and designing it ab
initio to ensnare others.

Thereisacrucial distinction, onewhich isnot easy to draw, however,

between the police or their agents--acting on reasonabl e suspicion or in the course of

abona fide inquiry--providing an opportunity to a person to commit a crime, and the

state actually creating acrimefor the purpose of prosecution. Theformer iscompletely

acceptableasispoliceconduct that isdirected only at obtaining evidence of an offence

when committed (see Amato, supra, per Estey J., at p. 446). The concernisrather with

law enforcement techniques that involve conduct that the citizenry cannot tolerate. In

many cases the particular facts may constitute a classic example of what may be
referred to as "entrapment” which has been described by an American judge as "the

conception and planning of an offense by an officer, and his procurement of its

commission by one who would not have perpetrated it except for the trickery,

persuasion, or fraud of the officer” (Sorrellsv. United States, 287 U.S. 435 (1932), at

p. 454, per Roberts J., cited by Dickson C.J. in Jewitt, supra, at p. 145).

1. The Jurisprudence

A: Canadian Developments

The defence of entrapment was considered by the Court in Amato,

supra. The accused was convicted of two counts of trafficking in cocaine. The British

1988 CanLll 24 (SCC)



22.

23.

24.

-21 -

ColumbiaCourt of Appeal affirmed the convictionsand afurther appeal wasdismissed

by this Court, Laskin C.J. and Estey, MclIntyre and Lamer JJ. dissenting.

Writing on behalf of himself, Martland, Beetz and Chouinard JJ.,
Dickson J. (as he then was) was of the view that assuming the defence of entrapment
to be available it did not arise on the facts of the case (p. 464). He referred to the
conclusions of thetrial judge and the judges of the British Columbia Court of Appeal
and stated, at p. 466:

The four British Colunbia judges before whom
the mtter has come have been wunaninmous in
concluding that, on the facts, the defence of
entrapnment does not arise. It does not seemto ne
to fall to this Court to retry the case and
arrive at different findings.

Ritchie J., writing for himself, was of the view that entrapment was

available in defence to a charge in circumstances which he describes as follows, at

p. 473:

In ny viewit is only where police tactics are
such as to leave no room for the formation of
i ndependent crimnal intent by the accused that
the question of entrapnent can enter into the
determ nation of his guilt or innocence.

Although RitchieJ. wasof theview that therecord disclosed the police
instigated the course of eventsand Amato was"simply an incidental factor necessarily
employed by thepolice" to achievethe objective of locating drug sources (pp. 467-68),
he did not think the accused's evidence was sufficient to support the claim of

entrapment (p. 472):
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It was contended in the present case that Amato
was subjected to a threat of violence against
hinmself if he failed to cooperate with the police
pl an for procuring the drug. If this had in fact
been the case | am satisfied that it mght well
have supported a defence of entrapnent, but a
careful study of the evidence fails to disclose
to me that there was any such threat although the
police officer who was al | egedly seeki ng drugs for
some "strong arni operators fromthe United States
did make nmention of the fact that they carried
firearms and this apparently nmade Amato nervous.

Whet her the activities of the police can be
said to have anobunted to the "calculated
inveigling or persistent inmportuning” by the
police nentioned by M. Justice Laskin (as he
then was) in R v. Onerod, [1969] 2 O R 230, at
p. 238, nust depend on the facts of each case and
in the present case, although drug transactions
were suggested to Amato by an agent provocateur ,
this is not of itself enough to invoke the
defence of entrapnent or to affect the fact that
Amat o nust have known that what he was doing was
wWr ong.

Estey J. writing for himself, Laskin C.J., Mclntyreand Lamer JJ., also
held that the defence of entrapment existed in Canadian law, not as a traditional
substantive defence, but as an aspect of the abuse of process doctrine which enabled
acourt to enter astay of proceedingsin circumstances where allowing the accused to
stand trial would offend the courts' sense of justice. On the facts, Estey J. concluded
that the accused was entrapped and thus he would have allowed the appeal. Of
importance for the purposes of the present appeal isthe analytical approach set out by

Estey J. which differs markedly from that found in the opinion of Ritchie J.

Estey J.'s opinion provides a summary of the doctrine of entrapment
in the United States, Canada and the United Kingdom as it has emerged in the

jurisprudence and as discussed in various proposals for law reform in these
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jurisdictions. | will refer to some of these developments later. The key parts of the
judgment of Estey J. may be found at pp. 445-47 where he outlines the rational e and

criteriafor the application of the defence.

At the outset, Estey J. explained that entrapment is not actually a
"defence” in the traditional sense of the term. Earlier in his reasons, Estey J. had
referred to s. 7(3) of the Criminal Code as a possible source for the recognition of the

defence of entrapment in criminal law. Section 7(3) provides:

(3) Every rule and principle of the conmon | aw
that renders any circunstance a justification or
excuse for an act or a defence to a charge
continues in force and applies in respect of
proceedi ngs for an offence under this Act or any
ot her Act of the Parlianment of Canada, except in
so far as they are altered by or are inconsistent
with this Act or any other Act of the Parlianment
of Canada.

It appears, however, from the following passage that Estey J. did not
think the true source for recognition of the entrapment claimlay ins. 7(3) of the Code;
rather, it arose from the inherent jurisdiction of a court to protect itself from an abuse
of its own processes. As such, entrapment cannot be said to be a substantive defence

(p. 445):

VWile it is frequently referred to in |egal
witings and sonetines in the courts as the
“defence of entrapnent' it is not a defence in
the traditional sense of that term A successfu

defence leads to an acquittal on the charge, a
determ nation that the offence has not been
commtted by the accused. Here, axiomatically, the
crime froma physical point of view at |east has
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been commtted. Indeed it my be that the
necessary intent and act have conbined to forma
conpl ete crine. The successful application of the
doctrine of entrapnent, if it be a defence in the
ordinary sense, would support an acquittal. The
Crimnal Code authorizes acquittals in sonewhat
simlar circunstances as in the case of the
def ence of duress. However, as wll be seen
later, the successful application of the concept
of entrapnment leads to a stay of prosecution, the
court wi t hhol di ng its processes from the
prosecution on the basis that such would bring
the adm ni stration of justice into disrepute. This
is an exercise of the inherent powers of the
courts. Entrapnent is not in a traditional sense
a defence. For conveni ence and ease of reference
as well as to conformto the present vocabul ary

of the law, | sonetimes refer to the doctrine as
t he “defence of entrapnment' although in strict | aw
it is not a defence. Therefore, for this
technical reason, it nmay not be necessary to
invoke s. 7(3) other than to illustrate by
anal ogy the continuing flexibility of the crininal
law within and without the Crinm nal Code

[ Enphasi s added. ]

| would noteat thispoint that | too will refer to the recognized doctrine
as the “defence of entrapment’ for the same reasons given by Estey J. Later in the
opinion, Estey J. stated at p. 447 that the root of the defence was the same as that for
the exclusion of involuntary confessions: "Theintegrity of the criminal justice system
demandstherule". In terms of the constituent elements of the defence, Estey J. stated

at p. 446:

The principal elements or characteristics of the
defence are that an offence nust be instigated,
ori gi nated or brought about by the police and the
accused nmust be ensnared into the conm ssion of
that offence by the police conduct; the purpose
of the scheme nust be to gain evidence for the
prosecution of the accused for the very crine
whi ch has been so instigated; and the inducenent
may be but is not limted to deceit, fraud,
trickery or reward, and ordinarily but not
necessarily will consist of cal cul ated inveigling
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and persistent inportuning. The character of the
initiative taken by the police is unaffected by
the fact that the |aw enforcenent agency is
represented by a nenber of a police force or an
undercover or other agent, paid or unpaid, but
operating under the control of the police. In the
result, the schenme so perpetrated nmust in all the
ci rcunst ances be so shocking and outrageous as to
bring the admnistration of justice into

di srepute.

In addition, Estey J. noted that whether or not the police had a
reasonable suspicion that the accused would commit the offence without i nducement
was relevant in the assessment of police conduct, but that "By itself and without more
the predisposition in fact of the accused is not relevant to the availability of the

defence”" (p. 446).

Following a discussion of Canadian jurisprudence respecting the
power of a court to control an abuse of its own processes, which discussion is now
largely superceded by this Court'sauthoritative pronouncement in Jewitt, supra, Estey
J. concluded that a court was entitled to enter a stay of proceedings on the basis of
entrapment and this remedy was more appropriate than directing a dismissal or

ordering that the charge be quashed (pp. 456-57).

Throughout the opinion and in particular at the conclusion, Estey J.
acknowledges the role of policy in this area of law. Before turning to an application

of the law to the evidence, Estey J. commented at p. 463:

The stay of proceedings in the presence of
entrapnment finds its way into the law or fails to
do so as a matter of judicial view of the proper
policy of the law in these circunstances. Which
policy will produce a principle of Iaw which w ]|
better serve the comunity in this area of the
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crimnal |aw has been the subject of thought and
debate for a |l engthy period. The consi derati ons at
play are well known and have been thoroughly
anal yzed and debated in the courts and by
judicial witers.

It is clear that the need for sonme elenent of
judicial control has been recognized in the common
law and that the roots of the doctrine of
entrapnment are to be found in the comon |[aw. |
am of the view that it is open to this Court and
consistent with authority to recognize a defence
of entrapnment and to give effect to it in proper
cases.

ThisCourt was again faced with theissue of entrapment, in an indirect
manner, in Jewitt, supra. In Jewitt the narrow issue was whether ajudicially imposed
stay of proceedings was tantamount to a "judgment or verdict of acquittal of atrial
court” from which the Crown was entitled to launch an appeal under s. 605(1)(a) of
the Code. This Court held that the Crown was entitled to appeal from a stay. The
accused had been charged with trafficking in a narcotic but the jury found there was
entrapment and the trial judge directed that the proceedings be stayed. Before the
Court of Appeal, the Crown alleged the defence was not available to the accused and
thetrial judge erred in hisinstruction to the jury asto what constitutes entrapment. It
was also alleged that the trial judge erred in instructing the jury that the onus lay on

the Crown to establish beyond a reasonable doubt that there was no entrapment.

A majority of the British Columbia Court of Appeal dismissed the
appeal for want of jurisdiction. Anderson J.A. thought the Court of Appeal had
jurisdiction but would have dismissed the appeal in any event. InthisCourt it washeld

that firstly, atrial judge had the discretion to enter a stay of proceedings for abuse of

1988 CanLll 24 (SCC)



35.

36.

-27 -

process and secondly, a stay in the circumstances of the case at bar amounted to a
judgment or verdict of acquittal and thus was subject to appeal by the Crown pursuant
tos. 605(1)(a) of the Criminal Code. (Section 605 has since been amended to provide
expressly for this avenue of appeal, see: Criminal Law Amendment Act, 1985, S.C.
1985, c. 19, s. 137(2).)

In the course of giving reasons on behalf of a unanimous Court,
Dickson C.J. explained, at p. 145, that the question of abuse of processwas not one of

fact alone and cited the definition of entrapment referred to earlier:

Stayi ng proceedings on the basis of abuse of
process, and in particular, on the basis of the
defence of entrapnent, in my view, anounts to a
deci sion on a conplex question of |aw and fact.
Entrapnment has been defined as the conception and
planning of an offence by a law enforcenent
officer and his procurenent of its conm ssion by
one who would not have perpetrated it except for
the trickery, persuasion or fraud of the officer ;
see Sorrells v. United States , 287 U.S. 435
(1932) at p. 454. This is nore than a nere
procedural defect. [Enphasis added. ]

This Court was of the view that in determining whether a stay in such
circumstances amounted to an acquittal it was important to put substance over form.
Dickson C.J. referred to Anderson J.A.'s point that an absurd result would follow if a
dismissal of a charge on the ground of abuse of process gave rise to an appeal, but an
entry of a stay on the same basis would not. In the same manner it would not be
rational to permit an appeal from a stay entered because of a Charter violation, but to
deny an appeal for a stay arising from a finding of abuse of process because of

entrapment (pp. 146-48).
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In allowing the appeal on the ground that the British Columbia Court
of Appeal erredinitsdecisionthat it lacked jurisdiction, this Court declined to address
the other grounds of appeal which | referredto earlier. These argumentswere remitted
to the Court of Appeal for hearing and determination. | have been unableto locate any

further decisions reporting those proceedings.

B: American Developments

The history of developmentsin the United States has been referred to
by Laskin C.J. in Kirzner, supra, and canvassed by Estey J. in Amato, supra. | find it
necessary however to repeat thishistory for the purposes of the present appeal because
of theintervening event of the Charter in Canadian law, and because | am not sure the
problemsassociated with the subjective or predisposition method werefully addressed
earlier. Further, the emergence of the due process defence has not been explained. As
aresult, the decisions of the United States Supreme Court will haveto be reviewed at
somelength. | would, however, sound anote of caution beforeturning to the American
jurisprudence. While much of which has been said in the American courts and by
academic writers is extremely useful, the context of the American experience and
allocation of power between the executive and judicial branches, and between the
federal and state courts, must not be ignored. Nor would it be safe to forget that the
federal courts have a limited jurisdiction in the United States. The defence of
entrapment is especially complicated because it is not grounded in the American
Constitution and the various states are free to follow whatever approach they want.
Some states adopt a subjective test while others adopt an objective one and some use

acombination of the two. Thereis also considerable variation in the procedural rules
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associated with the determination of an entrapment allegation. | have confined my

summary to the decisions of the Supreme Court to avoid confusion.

In dealing with the issue of improper law enforcement techniques we
areobviously not restricted in our analysisto the approachesfollowed inthe American
courts. Nonetheless, it would be to our own detriment not to seriously consider the
jurisprudence in the United States Supreme Court as the Justices of that Court have
fully engaged themselves in a vigorous debate which allows us to consider with an
open mind the advantages and disadvantages of each of the approaches articulated in

these judgments.

A review of the leading decisions of the Supreme Court of the United
Statesindicatesthat there are three main approachesto the issue of impermissible law
enforcement techniques. Thethree have been generally referred to asthe "subjective”,
favoured by a majority of the Court; the "objective", consistently favoured by a
minority; and more recently, the "due process’ defence, the support for which is
somewhat unclear. Each of these will be examined in turn by reference to the
following decisions: Sorrellsv. United States, supra; Sherman v. United States, 356
U.S. 369 (1958); United Statesv. Russell, 411 U.S. 423 (1973); and Hampton v. United
States, 425 U.S. 484 (1976).

A successful entrapment defence under the subjective approach has
two components: government inducement and a lack of predisposition on the part of
the accused to engage in the criminal conduct. This view was first enunciated in
Sorrells, supra, implicitly reaffirmed by themajority in Sherman, supra, and expressly
reaffirmed in Russell, supra.
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In Sorrells, supra, agovernment agent posing as atourist visited the
home of the accused. He asked twice if the accused would obtain a cohol for him, but
the accused refused. The agent then engaged the defendant in a conversation relating
to their shared war experiences and, after securing the accused's trust, asked again if
alcohol could be obtained. The accused finally acceded to the request and was charged

with aviolation of the National Prohibition Act.

The Court held (McReynolds J. dissenting), that the accused had been
entrapped, but the views of the majority and the minority differ sharply on the
conceptual basis of the defence, and the manner in which a court should consider a
claim. The same division of opinion appears in Sherman, supra, athough again both
the majority and minority agreed there had been entrapment as a matter of law. In
Sherman, supra, a government informer came into contact with the accused at a
doctor's office where the accused was being treated for a narcotic addiction. There
were several accidental meetings thereafter and the two eventually began discussing
their presumed common illnessand effortsto be cured. Theinformer, asserting hewas
not responding to treatment, asked the accused if he knew of a source for narcotics.
The accused attempted to avoid the issue but after many repeated requests predicated
on the informer's alleged suffering, the accused obtained narcotics and was
subsequently charged. Since the opinions of the majority and minority are similar in
Sorrells, supra, and Sherman, supra, | find it convenient to deal with both decisions

at the same time.

The majority states that the function of law enforcement does not

include the manufacture of crime; rather it isto be directed at the prevention of crime
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and the apprehension of criminals (Sherman, supra, at p. 372). To this end, the
government is entitled to afford opportunities or facilities for the commission of an

offence and in so doing may employ artifice, stealth and strategy. However,

A different question is presented when the
crimnal design originates with the officials of
t he Governnment, and they inplant in the mnd of
an i nnocent person the disposition to commt the
al | eged of fense and i nduce its commr ssion in order
that they nmay prosecute.

(Sorrells, supra, at p. 442, cited in Sherman, supra, at p. 372, and

again in Russell, supra, at pp. 434-35).

In Sorrells, supra, the majority were clearly wary of relying on any
inherent jurisdiction or supervisory power which could empower the Court to shield
an accused from prosecution for an offence which wasthe "creative activity" (p. 451)
of the government. To justify the Court'sinterference in the prosecution they invoked
arule of statutory construction against the literal interpretation of statutes where it
would result in flagrant injustice or absurd consequences. Hughes C.J., on behalf of

the majority in Sorrells, supra, explained at p. 448:

We are wunable to conclude that it was the
intention of the Congress in enacting this statute
that its processes of detection and enforcenent
shoul d be abused by the instigation by governnment
officials of an act on the part of persons
ot herwi se innocent in order to lure themto its
comm ssion and to punish them W are not forced
by the letter to do violence to the spirit and
pur pose of the statute.

(See also Sherman, supra, at p. 372, and Russell, supra, at p. 435.)
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I n deciding whether an accused was" otherwiseinnocent” themajority
in Sorrells, supra, stated at pp. 451-52 that the "predisposition and criminal design”

of the accused were relevant:

The Governnment in such a case is in no position
to object to evidence of the activities of its
representatives inrelationto the accused, and if
the defendant seeks acquittal by reason of
entrapnment he cannot conplain of an appropriate
and searching inquiry into his own conduct and
predi sposition as bearing upon that issue. If in
consequence he suffers a disadvantage, he has
brought it upon hinself by reason of the nature
of the defense.

The majority in Sherman, supra, adhered to this approach and further
explained that in deciding whether there has been entrapment "a line must be drawn

between the trap for the unwary innocent and the trap for the unwary criminal”

(p. 372).

The minority judgmentsin Sorrells, supra, and Sherman, supra, were
authored by Roberts and Frankfurter JJ. respectively. In both cases the statutory
construction approach is severely criticized as "strained and unwarranted” (Sorrells,
supra, at p. 456) and "sheer fiction" (Sherman, supra, at p. 379). The minority argue
that the acts of the accused fall clearly withinthe statute because he or she has engaged
in conduct that is prohibited and all of the elements of the offence have been met
(Sorrells, supra, p. 456; Sherman, supra, p. 379). In Sorrells, supra, Roberts J. stated,
at p. 456:

Viewed in its true light entrapnent is not a
defense to hinm his act, coupled with his intent
to do the act, brings himwthin the definition
of the law;, he has no rights or equities by
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reason of his entrapnent. It cannot truly be said
that entrapnent excuses him or contradicts the
obvi ous fact of his conm ssion of the offense.

52. Frankfurter J. makes the further point in Sherman, supra, at p. 380,
that viewing entrapment as going to the innocence of the accused ignoresthe anomaly

that the defence is not available to one who is induced by a private individual into

committing an offence:

If [the defendant] is to be relieved from the
usual punitive consequences, it is on no account
because he is innocent of the offense described.
In these circunstances, conduct 1is not |ess
crim nal because the result of tenptation, whether
the tenpter is a private person or a government
agent or infornmer.

53. Theminority assert that the recognition of the defencerestsinstead on

public policy considerations. As stated by Roberts J. in Sorrells, supra, at p. 457:

The doctrine rests, rather, on a fundanenta
rule of public policy. The protection of its own
functions and the preservation of the purity of
its own tenple belongs only to the court. It is
t he province of the court and of the court alone
to protect itself and the government from such
prostitution of the crimnal |aw

54, The court has an obligation, with the power derived from itsinherent
jurisdiction, to refuse to lend its processes and effectuate the enforcement of the law
by "lawless means or means that violate rationally vindicated standards of justice"

(Sherman, supra, at p. 380). Frankfurter J. asserted that the concerns raised by an

entrapment case extend beyond the particular accused (Sherman, supra, at p. 380):
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Public confidence in the fair and honorable
adm ni stration of justice, upon which ultimtely
depends the rule of law, is the transcending
val ue at st ake.
Having established the theoretical underpinningsto itsversion of the
entrapment claim, the minority conclude that the central question in each case is

"whether the police conduct . . . falls below standards, to which common feelings

respond, for the proper use of government power" (Sherman, supra, at p. 382). The

minority in Sherman advocated an objectivetest in answering the above question. The
government was fully entitled to act in such a manner as to detect those engaged in
criminal conduct and ready and willing to engagein further crimes should the occasion
arise, and the state may offer inducements that were likely to attract those people.

What the government was prohibited from doing is offering inducements to "others

whowould normally avoid crimeand through self-struggl eresi st ordinary temptati ons"

(p. 384). The advantage of this approach is described by Frankfurter J. asfollows, at
p. 384:

This test shifts attention from the record and
predi sposition of the particul ar defendant to the
conduct of the police and the Iikelihood,
obj ectively considered, that it would entrap only
t hose ready and willing to conmt crime. It is as
objective a test as the subject matter permts,
and wll give guidance in regulating police
conduct that is | acking when t he reasonabl eness of
police suspicions nust be judged or the crimna
di sposition of the defendant retrospectively
appr ai sed.

In terms of factors which would be relevant to this analysis,
Frankfurter J., at pp. 384-85, referred to the following: the setting in which the
inducements occurred, the nature of the crime, its secrecy and difficulty of detection,

and the manner in which the particular criminal activity isusually carried out.
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The minority finds the majority'sreliance on the origin of intent quite
misplaced because in their view, "in every case of this kind the intention that the
particular crime be committed originateswith the police, and without their inducement
the crime would not have occurred” (Sherman, supra, p. 382). The minority have
particular disdain for the majority's reliance on the predisposition of the accused
because in their view it is an incoherent and unprincipled basis upon which to allow
for a difference in the treatment of two accused. Roberts J. in Sorrells, supra,

explained at pp. 458-59:

VWhat ever may be the denerits of the defendant
or his previous infractions of |aw these will not
justify the instigation and creation of a new
crime, as a neans to reach himand punish himfor
hi s past m sdeneanors. He has commtted the crinme
i n question, but, by supposition, only because of
instigation and inducement by a governnent
officer. To say that such conduct by an official
of governnent is condoned and rendered innocuous
by the fact that the defendant had a bad
reputation or had previously transgressed 1is
wholly to disregard the reason for refusing the
processes of the court to consummate an abhorrent
transaction. It is to discard the basis of the
doctrine and in effect to weigh the equities as
between the governnment and the defendant when
there are in truth no equities belonging to the
|atter, and when the rule of action cannot rest
on any estimate of the good which may cone of the
conviction of the offender by foul means. The
accepted procedure, in effect, pivots conviction
in such cases, not on the conm ssion of the crinme
charged, but on the prior reputation or sone
former act or acts of the defendant not nentioned
in the indictnment.

In Sherman, supra, Frankfurter J. repeated this criticism and

elaborated upon it in the following passage at p. 383:
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Perm ssible police activity does not vary
according to the particul ar defendant concerned;
surely if two suspects have been solicited at the
same time in the same manner, one should not go
to jail sinply because he has been convicted
before and is said to have a crimnal
di sposition. No nore does it vary according to
t he suspi ci ons, reasonabl e or unreasonabl e, of the
police concerning the defendant's activities.
Appeal s to synpathy, friendship, the possibility
of exorbitant gain, and so forth, can no nore be
tol erated when directed against a past offender
t han against an ordinary |lawabiding citizen. A
contrary viewruns afoul of fundamental principles
of equality under law, and would espouse the
noti on that when dealing with the crim nal cl asses
anyt hi ng goes. The possibility that no matter what
his past crinmes and general disposition the
def endant m ght not have conm tted the particul ar
crime unl ess confronted Wi th i nordi nate
i nducenments, nust not be ignored. Past crinmes do
not forever outlaw the crimnal and open himto
police practices, ainmed at securing his repeated
conviction, from which the ordinary citizen is
pr ot ect ed.

As a result of the majority decisions in Sorrells and Sherman, the

subjective approach wasfollowed in thefederal courts. However, an attempt had been
made by some of the Circuit Courts to allow an entrapment claim even when the
predisposition of the accused had been established (see: United Sates v. Bueno, 447
F.2d 903 (5th Cir. 1971), and Greene v. United Sates, 454 F.2d 783 (9th Cir. 1971)).
In Russell, supra, this trend was reversed to some extent. Russell was the first
entrapment case in which the Court was divided on the result, as well as on the
doctrinal foundation of the defence. Russell also signalled a movement towards

recognizing a due process defence.

In Russell thegovernment agent, assigned to locate alaboratory where

it was thought methamphetamine was being made illegally, told the accused he

represented an association interested in controlling the manufacture and sale of
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methamphetamine. He offered to supply the accused with an essential ingredient which
wasdifficult to obtain although not illegal, in return for one-half of the drug produced.
The condition wasthat the agent be shown thelaboratory and asample. Thiscondition
was met. Later the agent observed the manufacturing process and the agreed to
transaction was completed. The accused was convicted at trial of unlawfully

manufacturing and selling methamphetamine.

On appeal, the accused conceded that the jury was entitled to find that
he was predisposed. The Court of Appeals, however, held that entrapment existed as
amatter of law whenever the court was of the opinion there had been "an intolerable
degree of governmental participation in the criminal enterprise” (United States v.
Russell, 459 F.2d 671 (9th Cir. 1972), at p. 673). The United States Supreme Court
reversed that holding. Rehnquist J., writing for the majority, held that the principal
element of entrapment was the accused's lack of predisposition to commit the crime
and the concession by the accused in the Court of Appeals was fatal to his claim of

entrapment.

The majority refused the invitation to give the defence of entrapment
aconstitutional dimension and the holdings in Sorrells, supra, and Sherman, supra,
were expressly reaffirmed. The constitutional argument was that the government's
involvement in the manufacture of the crime was so high that it violated the
fundamental principles of due process to permit prosecution. The suggested analogy
to the exclusionary rule adopted for illegal search and seizures and confessions was
held to be imperfect because in the case at bar there had not been a violation of an
independent constitutional right of theaccused. Nor had thegovernment agent viol ated

any law ininfiltrating the drug business. Rehnquist J. also rejected the argument that
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due processisviolated whenever agovernment agent provides an indispensable mean
to the commission of a crime; it had not been demonstrated that it was impossible to
obtain the necessary ingredient. The door was|eft open for future due process claims,

however, as Rehnquist J. stated at pp. 431-32:

Wiile we may soneday be presented with a
situation in which the conduct of |aw enforcenent
agents is so outrageous that due process
principles would absolutely bar the governnent
from invoking judicial processes to obtain a
conviction, cf. Rochin v. California, 342 U. S. 165
(1952), the instant case is distinctly not of
t hat breed.

Rehnquist J. referred to the criticism that had been made of the
subjective approach, in particular, the limitation of the defence to entrapment by
government agents and the doubt that predisposition could be factually established
with the necessary degree of certainty. It was admitted that these points were "not
devoid of appeal” (p. 433). Rehnquist J. felt, however, that the minority's approach was
equally problematic because in denying theright of the government to rebut the claim
of inducement by showing the conduct was due to the accused's own readiness, it
would likely beimpossibleto obtain convictionswherethe criminal transaction occurs
in secret (p. 434). In addition, Rehnquist J. questioned the propriety of barring the
prosecution of an accused who had planned and actually committed a crime "simply
because government undercover agents subjected him to inducements which might
have seduced a hypothetical individual who was not so predisposed” (p. 434).
Regarding lower court decisionswhich barred prosecution because of a perception of
"overzealous law enforcement”, Rehnquist J. warned that the defence accepted in

Sorrells, supra, and Sherman, supra, "was not intended to give the federal judiciary

a chancellor'sfoot' veto over law enforcement practices of which it did not approve"
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(p. 435). The decision of the Court below was viewed as introducing an
"unmanageably subjective standard which is contrary to the holdings of this Court in
Sorrells and Sherman” (p. 435). It was also noted that the executive branch of
government had the primary responsibility of enforcing federal laws, subject to

relevant constitutional and statutory limits, and judicial rules enforcing those limits.

Two dissenting opinions were filed. In abrief statement, Douglas J.
(Brennan J. concurring) adopted the views of those advocating the minority approach
and held that in this casethe supply of the chemical ingredient madethe"United States
an active participant in the unlawful activity" (p. 437), and this was a"debased role"

barred by the doctrine of entrapment (p. 439).

Stewart J. (Brennan and Marshall JJ. concurring) also adopted the
objective approach of the minority in the earlier decisions as in his view "[it] is the
only [approach] truly consistent with the underlying rational e of the defence” (p. 441)
(footnote omitted). Stewart J. stated that the whole notion of predisposition was
"misleading” since the mere fact of commission demonstrates a predisposition in the
sense of accused persons proving themselves to be quite capable of committing the
crime. Stewart J. also pointed out, at p. 442, that entrapment by private individuals, as

compared to the state, affords no defence:

Since the only difference between these situations
is the identity of the tenpter, it follows that
the significant focus nust be on the conduct of
the governnent agents, and not on the
predi sposition of the defendant.

The purpose of the entrapnent defense, then,
cannot be to protect persons who are "otherw se
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i nnocent." Rather, it nust be to prohibit unl awf ul
governnmental activity in instigating crine.

Stewart J. went on to adopt the views of Frankfurter J. in Sherman,
supra, and Roberts J. in Sorrells, supra, quoted earlier, condemning the inequality in
treatment between accused persons by reference to past criminal conduct because it
makes the permissibility of police conduct vary accordingly. Stewart J. stated at p.
444: "In my view, aperson's alleged “predisposition’ to crime should not expose him
to government participation in the criminal transaction that would be otherwise
unlawful” (footnote omitted). Stewart J. held that the conduct of the government in the

case at bar constituted entrapment as a matter of law.

The Supreme Court split again on the issue of the parameters of the
entrapment defence in Hampton, supra. The accused was convicted of distributing
heroin asaresult of sales made to agovernment agent. He argued that notwithstanding
his predisposition--which was conceded--the due process clause barred prosecution
where the heroin that was the subject of the charge had been supplied to him by a
government informant who had arranged the sales. This argument was rejected by a
majority of the Court in two separate opinions. Brennan, Stewart and Marshall JJ.

dissented.

Rehnquist J.'s opinion affirming the conviction was joined in by
Burger C.J. and White J. He held that Russell, supra, stood for the proposition that
there could never be a defence of entrapment based on governmental misconduct
where the predisposition of the accused to commit the crime had been established
(Hampton, supra, at pp. 489-90, emphasis mine). Although the government played a

more significant rolein enabling the sale of drugsin this case as compared to Russell,
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supra, the difference was one of degree only. Due process limits would only be
relevant wherethe result of the government activity was aviolation of some protected
right of the accused. Further, recognition of the accused's argument would be in
conflict with the statement in Russell, supra, that the defence of entrapment did not
provide the courts with a"chancellor'sfoot" veto (at p. 490). Rehnquist J. thus closed
the door he had left open in Russell, supra, and stated at p. 490:

If the police engage in illegal activity in
concert with a defendant beyond the scope of
their duties the renmedy lies, not in freeing the
equal | y cul pabl e def endant, but in prosecutingthe
pol i ce under the applicabl e provisions of state or
federal |aw.

In a separate concurring opinion, Powell J. (with whom Blackmun J.
joined) agreed that there was nothing of significance to distinguish the facts from the
earlier decisionin Russell, supra, but he rejected the plurality's assertion that Russell,
supra, held that the concept of fundamental fairness in the due process clause would
never prevent the conviction of a predisposed accused, irrespective of the
outrageousness of the police conduct in the particular case (pp. 492-93). Nor was
Powell J. of the opinion that Russell, supra, foreclosed, by reference to the
"chancellor's foot" metaphor, any reliance on the Court's supervisory powers in an
appropriate case. Powell J. noted at pp. 494-95 that there were "doctrinal and practical
difficulties of delineating limits to police involvement in crime that do not focus on
predisposition” and he agreed that it would be an unusual case where predisposition
would not be conclusive; but he did not accept that Russell, supra, precluded a bar to

conviction in appropriate circumstances. In afootnote he commented (at p. 494, note

6):
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The fact that there is sonetinmes no sharply
defined standard against which to make these
judgments is not itself a sufficient reason to
deny the federal judiciary's power to make them
when warrant ed by the circunstances. Miuch t he same
is true of analysis under our supervisory power.
Nor do | despair of our ability in an appropriate
case to identify appropriate standards for police
practices without relying on the "chancellor's"
"fastidious squeam shness or private
sentinmentalism'. [Citations omtted.]
In his dissenting opinion, concurred in by Stewart and Marshall JJ.,
Brennan J. held that the conviction should be barred because the government's
involvement in the crime had gone beyond the point of tolerance. Brennan J. adopted,
under the Court's supervisory power, a rule which would be engrafted on the
entrapment defence prohibiting conviction where "the subject of the criminal charge
isthe saleof contraband provided to the defendant by aGovernment agent” (at p. 500).
In afootnote he left open the question of whether the principle should be applied to
the states under the due process clause (at p. 500, footnote 4). The dissenting opinion
urged that the degree of government involvement here superceded that in Russell,
supra, and the state was doing "nothing less than buying contraband from itself
through an intermediary and jailing the intermediary" (p. 498, citing United States v.
Bueno, supra, at p. 905). The scheme was offensive because it deliberately enticed
someoneto commit acrimeinstead of being designed to uncover ongoing drug traffic,
and the predisposition of the accused did not justify the government's acts. Brennan
J. stated at p. 499: "No one would suggest that the police could round up and jail al
“predisposed’ individuals, yet that is precisely what set-ups like the instant one are

intended to accomplish”.

In concluding this description of the leading cases | would point out

that in arecent decision the Supreme Court of the United States held that an accused
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facing federal prosecution on criminal charges is entitled, where the evidence so
warrants, to ajury instruction on the defence of entrapment even if the accused also
denies commission of the offence: Mathewsv. United States, 108 S.Ct. 883 (1988). In
giving reasons for the majority, Rehnquist C.J. adhered to the subjective approach to
the entrapment defence. Of noteis the separate concurring opinion of Brennan J. who

in brief reasons explained why he concurred with the majority (at pp. 888-89):

Al t hough some governnmental m sconduct m ght be
sufficiently egregious to violate due process,
Russell, supra, 411 U.S. at 431-432, 93 S. Ct. at
1642-1643 ny differences with the Court have been
based on statutory interpretation and federal
common law, not on the constitution. Wre |
judging on a clean slate, | wuld still be
inclined to adopt the view that the entrapnent
defense should focus exclusively on the
governnment's conduct. But | am not witing on a
cl ean sl ate; the Court has spoken definitively on
this point. Therefore | bow to stare decisis, and
today join the judgnment and reasoning of the
Court.

The objective approach advocated by the minority in the Supreme
Court decisions had found the most support in American academic literature on
entrapment which, | would note, is nothing short of voluminous. In a 1978 article
criticizing the objective method, R. Rossum, "The Entrapment Defense and The
Teaching of Political Responsibility: The Supreme Court as Republican School master”
(1978), 6 Amer. J. Crim. Law 287, the author reported that of twenty-six law review
articles published since 1950, only three favoured the subjective test and of

ninety-ei ght notes and case comments published during the sametime frame, only two

clearly advocated the subjective test (at pp. 296-97).
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Aswas noted by Estey J. in Amato, supra, at pp. 437-38, proposalsfor
the reform of federal criminal law in the United States also follow the objective test
(see: the American Law Institute, Model Penal Code, s. 2.13(1962) and morerecently,
Commentaries (1985), at pp. 405-20; see a so, the Brown Commission Final Report,
s. 702(2)).

[, The Rational e

A The Requl ation of the Administration of Justice

It is critical in an analysis of the doctrine of entrapment to be very
clear on the rationale for its recognition in Canadian criminal law. Much of what is
contained in the opinion of Estey J. in Amato, supra, providesthisrationale. As was
explained by Estey J., central to our judicial system isthe belief that the integrity of
the court must be maintained. This is a basic principle upon which many other
principles and rules depend. If the court is unable to preserve its own dignity by
upholding values that our society views as essential, we will not long have a legal
system which can pride itself on its commitment to justice and truth and which
commands the respect of the community it serves. Itisadeeply ingrained valuein our
democratic system that the ends do not justify the means. In particular, evidence or
convictions may, at times, be obtained at too high a price. This proposition explains
why as a society we insist on respect for individual rights and procedural guarantees
in the criminal justice system. All of these values are reflected in specific provisions
of the Charter such asthe right to counsel, the right to remain silent, the presumption
of innocence and in the global concept of fundamental justice. Obviously, many of the

rightsin ss. 7 and 14 of the Charter relate to normsfor the proper conduct of criminal
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investigations and trial s, and the courts are called on to ensure that these standards are

observed.

The principles expressed in the Charter obviously do not emergein
alegal, social, or philosophical vacuum. With respect to criminal law in particular, the
courts have, throughout the devel opment of the common law and in the interpretation
of statutes, consistently sought to ensure that the balance of power between the
individual accused and the state was such that the interests and | egitimate expectations
of both would be recognized and protected. Lord Devlin, in Connelly v. Director of
Public Prosecutions, [1964] 2 All E.R. 401 (H.L.), made the following apposite

observation in thisregard at p. 438:

...nearly the whole of the English crimnal |aw
of procedure and evidence has been made by the
exerci se of the judges of their power to see that
what was fair and just was done between
prosecut ors and accused. The doctrine of autrefois
was itself doubtless evolved in that way.

It is my view that in criminal law the doctrine of abuse of process
draws on the notion that the state is l[imited in the way it may deal with its citizens.
The same may be said of the Charter which sets out particular limitations on state
action and, as noted, in the criminal law context ss. 7 to 14 are especially significant.

This Court in Re B.C. Motor Vehicle Act, [1985] 2 S.C.R. 486, commented at p. 503

on the philosophical context in which these Charter provisions operate:

Thus, ss. 8 to 14 provide an inval uable key to
the meaning of "principles of fundanental
justice". Many have been devel oped over tine as
presunptions of the common | aw, others have found
expression in the international conventions on
human rights. All have been recognized as
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essenti al elements  of a system for t he
adm ni stration of justice which is founded upon a
belief in "the dignity and worth of the human
person” (preanble to the Canadian Bill of Rights,

R S.C 1970, App. Il1l) and on "the rule of law "
(preanble to the Canadian Charter of Rights and
Freedons) .

It is this commpn thread which, in ny view
nust quide us in determning the scope and
content of "principles of fundamental justice". In
ot her words, the principles of fundanental justice
are to be found in the basic tenets of our |ega
system They do not lie in the real m of genera
public policy but in the inherent donmain of the
judiciary as gquardian of the justice system Such
an approach to the interpretation of "principles
of fundanmental justice" is consistent with the
wor di ng and structure of s. 7, the context of the
section, i.e., ss. 8 to 14, and the character and
| arger objects of the Charter itself. It provides
meani ngful content for the s. 7 guarantee all the
whi |l e avoiding adjudication of policy matters.
[ Enphasi s added. ]

It isthe belief that the administration of justice must be kept freefrom
disrepute that compels recognition of the doctrine of entrapment. In the context of the
Charter, this Court has stated that disrepute may arise from "judicial condonation of
unacceptable conduct by the investigatory and prosecutional agencies': R. v. Collins,
[1987] 1 S.C.R. 265, at p. 281. The same principle applieswith respect to the common
law doctrine of abuse of process. Conduct which is unacceptable is, in essence, that
which violates our notions of "fair play” and "decency" and which shows blatant

disregard for the qualities of humanness which all of us share.

The power of acourt to enter astay of proceedingsto prevent an abuse
of its process was, as noted earlier, confirmed by this Court in Jewitt, supra. The

appropriateness of the court's exercise of the power, as well as the circumstancesin
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which it may be used, is discussed in the following passage (at pp. 136-37, per
Dickson C.J):

| would adopt the conclusion of the Ontario

Court of Appeal in R v. Young [(1984), 40 C R

(3d) 289], and affirmthat "there is a residual
discretion in a trial ~court judge to stay
proceedi ngs where conpelling an accused to stand

trial would violate those fundanental principles

of justice which underlie the community's sense of

fair play and decency and to prevent the abuse of

a court's process through oppressive or vexatious
proceedi ngs". | would al so adopt the caveat added

by the Court in Young that this is a power which

can be exercised only in the "clearest of cases".

It is essential to identify why we do not accept police strategy that
amounts to entrapment. There could be any number of reasons underlying what is
perhaps an intuitive reaction against such law enforcement techniques but the
following are, in my view, predominant. One reason is that the state does not have
unlimited power to intrude into our personal lives or to randomly test the virtue of
individuals. Another is the concern that entrapment techniques may result in the
commission of crimes by people who would not otherwise have become involved in
criminal conduct. There is perhaps a sense that the police should not themselves
commit crimes or engage in unlawful activity solely for the purpose of entrapping
others, as this seems to militate against the principle of the rule of law. We may feel
that the manufacture of crimeis not an appropriate use of the police power. It can be
argued as well that people are already subjected to sufficient pressure to turn away
from temptation and conduct themselves in a manner that conforms to ideals of
morality; littleisto be gained by adding to these existing burdens. Ultimately, we may
be saying that there are inherent limits on the power of the state to manipulate people

and eventsfor the purpose of attaining the specific objective of obtaining convictions.
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These reasons and others support the view that there is a societal interest in limiting

the use of entrapment techniques by the state.

The competing social interest isin therepression of criminal activity.
Further, our dependance on the police to actively protect us from the immense social
and personal cost of crime must be acknowledged. Therewill be differing views asto
the appropriate balance between the concepts of fairness and justice and the need for
protection from crime but it is my opinion that it is universally recognized that some
balanceisabsol utely essential to our conception of civilized society. Indecidingwhere
the balance lies in any given case it is necessary to recall the key elements of our
model of fairness and justice, as this is the only manner in which we can judge the

legitimacy of a particular law enforcement technique.

It must be stressed, however, that the central issueis not the power of
acourt to disciplinepoliceor prosecutorial conduct but, as stated by Estey J. in Amato,
supra, at p. 461: "the avoidance of the improper invocation by the state of the judicial
process and its powers". In the entrapment context, the court's sense of justice is
offended by the spectacle of an accused's being convicted of an offence which isthe
work of the state (Amato, supra, at p. 447). The court is, in effect, saying it cannot
condone or be seen to lend a stamp of approval to behaviour which transcends what
our society perceives to be acceptable on the part of the state. The stay of the
prosecution of the accused isthe manifestation of the court's disapproval of the state's
conduct. The issuance of the stay obviously benefits the accused but the Court is
primarily concerned with alarger issue: the maintenance of public confidence in the
legal and judicial process. In thisway, the benefit to the accused isreally aderivative

one. We should affirm the decision of Estey J. in Amato, supra, that the basis upon
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which entrapment isrecognized liesinthe need to preservethe purity of administration

of justice.

B: The Guilt of the Accused

Both the appellant and respondent agree that the rationale for
recognition of the entrapment doctrine liesin the inherent jurisdiction of the court to
prevent an abuse of its own processes. The respondent asserts this is the exclusive
rational e; the appellant submitsthat it is open to the court to view entrapment as al so
bearing on the accused's culpability and as such it would operate as a substantive

defence.

Itisnot fruitful,in my view, to deal withimpermissible police conduct
through thevehicleof substantive criminal law doctrine. Therearethree problemswith
the appellant's proposition. Firstly, the conduct of the police or their agents in most
cases will not have the effect of negating mens rea or, for that matter, actus reus.
(Theremay be exceptional cases, however; see, for example, the decision of this Court
in Lemieux v. The Queen, [1967] S.C.R. 492.) The physical act of the accused is a
voluntary one and the accused will have an aware state of mind. The prohibited act
will have been committed intentionally and with knowledge of the facts which

constitute the offence and the consequences which flow from them.

However they may be defined, the essential elements of the offence
inissuewill be met in most cases, and it isfrom this general position that the doctrine

of entrapment should develop. The decision of Estey J. in Amato, supra, and Dickson
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C.J. in Jewitt, supra, may also be seen to support this perspective. In a passage cited

earlier, Estey J. stated at p. 445:

A successful defence | eads to an acquittal on the
charge, a determ nation that the offence has not
been comm tted by t he accused. Her e,
axiomatically, the crine froma physical point of
view at | east has been commtted. Indeed, it may
be that the necessary intent and act have
conbined to forma conplete crine.

The following comments of Dickson C.J. in Jewitt, supra, at p. 148,
are worthy of attention and are, in my view, equally applicable to the present

discussion:

W are concerned here wth a stay of
proceedi ngs because of an abuse of process by the
Crown. While a stay of proceedings of this nature
will have the same result as an acquittal and
will be such a final determ nation of the issue
that it will sustain a plea of autrefois acquit,
its assimlation to an acquittal should only be
for purposes of enabling an appeal by the Crown.
O herwi se, the two concepts are not equated. The
stay of proceedi ngs for abuse of process i s given
as a substitute for an acquittal because, while
on the nerits the accused nmy not deserve an
acquittal, the Crown by its abuse of process is
disentitled to a conviction. No consideration of
the merits--that is whether the accused is quilty
i ndependently of a consi deration of the conduct of
the Cown--is required to justify a stay. In the
case at bar the accused admtted that he had sold
a pound of marijuana to an undercover officer. A
consideration of the nerits woul d necessarily have
led to his conviction. The stay in this case
intervenes to prevent consideration of the nmerits
lest a conviction occur in circunstances which
would bring the administration of justice into

di srepute. [Enphasis added.]
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Secondly, whilethe argument that the accused is not cul pable because
his or her conduct may be excused is more plausible, it is ultimately not compelling.
For entrapment to be recognized as an excusing defence, it is clear that the focus must
be directed at the effect of the external or internal circumstances on the accused. The
appellant draws the Court's attention to the decision in Perka v. The Queen, [1984] 2
S.C.R. 232, where the defence of necessity was recognized. A majority of the Court
(per Dickson, J. (as he then was) with Ritchie, Chouinard and Lamer JJ. concurring)
held that the proper conceptual basis for recognition of the defence of necessity was
as an excuse. Wilson J., writing for herself, held that necessity could be conceived of

either as an excuse or as ajustification for a criminal act.

Dickson C.J. outlined the distinction between "justifications’ and

"excuses" in criminal law theory in the following terms, at pp. 246-47:

Crimnal theory recognizes a distinction
bet ween "justifications” and "excuses". A
"justification"” challenges the wongful ness of an
action which technically constitutes a crinme. The
police officer who shoots the hostage-taker, the
i nnocent object of an assault who uses force to
defend hinmself against his assailant, the Good
Samaritan who conmandeers a car and breaks the
speed laws to rush an accident victim to the
hospital, these are all actors whose actions we
consider rightful, not wongful. For such actions
people are often praised, as notivated by sone
great or noble object. The concept of punishnment
often seens i nconpatible with the social approval
best owed on the doer.

In contrast, an  "excuse" concedes the
wrongful ness of the action but asserts that the
ci rcunmstances under which it was done are such
that it ought not to be attributed to the actor.
The perpetrator who is incapable, owing to a
di sease of the mnd, of appreciating the nature
and consequences of his acts, the person who
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| abours under a m stake of fact, the drunkard,
the sleepwal ker: these are all actors of whose
"crimnal" actions we disapprove intensely, but
whom in appropriate circunstances, our |law w ||
not puni sh.

Wilson J. agreed that there is a distinction between justifications and
excuses in criminal law theory. She stated at p. 268: "In the case of justification the
wrongfulness of the alleged offensive act is challenged; in the case of excuse the

wrongfulnessisacknowledged but aground for the exerciseof judicial compassionfor

the actor is asserted”.

Dickson C.J. explained that what is being admitted in allowing the
defence of necessity isthat while the acts of the accused are voluntary in the physical
sense of the word, the "“choice' to break the law is no true choice at al; it is
remorsel essly compelled by normal human instincts” (p. 249). Dickson C.J. cited with
approval theviewsof George Fletcher in Rethinking Criminal Law (1978), ontheissue
of moral or normative involuntariness (Fletcher, at pp. 804-5, cited in Perka, supra,

at p. 249):

The notion of voluntariness adds a valuable
di mension to the theory of excuses. That conduct
S i nvol untary--even I n t he normative
sense--explains why it cannot fairly be punished.
I ndeed, H.L.A. Hart builds his theory of excuses
on the principle that the distribution of
puni shment should be reserved for those who
voluntarily break the law. O the arguments he
advances for this principle of justice, the nost
explicit is that it is preferable to live in a
soci ety where we have the maxi num opportunity to
choose whether we shall becone the subject of

crimnal liability. In addition, Hart intimates
that it 1is ideologically desirable for the
gover nment to treat its citizens as

sel f-actuating, choosing agents. This principle of
respect for individual autononmy is inplicitly
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confirmed whenever those who |ack an adequate
choi ce are excused for their offenses.

In his conclusion on the proper theoretical source for the defence of

necessity, Dickson C.J. stated at p. 250:

At the heart of this defence is the perceived
injustice of punishing violations of the law in
ci rcunmstances in which the person had no other
vi abl e or reasonabl e choi ce avail abl e; the act was
wrong but it Is excused because it was
realistically unavoi dabl e.

Theconcept of normativeinvoluntarinessal so informstherecognition
of the defence of duress. In Bergstromv. The Queen, [1981] 1 S.C.R. 539, this Court,
per Mcintyre J., stated that with respect to the defence of duress as codified ins. 17
of the Criminal Code at p. 544:

It can only becone effective to protect an
accused when it can be shown that the accused

has, in fact, actually commtted the offence.
Where it applies, the comm ssion of the offence
i s excused.

What both the defence of necessity and duress shareistherequirement
in law that to succeed on the allegation, the accused must demonstrate that the
circumstances in which the offence was committed were truly oppressive and
threatening so that the accused's decision to break the law is one which the community

can both comprehend and absolve.

There may well be cases where the accused can argue that the police
conduct gives rise to a defence of duress. If so, the accused can plead duress in

conjunction with the claim that to allow thetrial to proceed would constitute an abuse
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of process. It is hard to imagine a situation which amounted to duress that would not
also form the basis of an abuse of processallegation, but the obverseisnot necessarily

true; practices which constitute abuse of process may not amount to duress.

Thereisadistinction in the type of pressure an accused is faced with
in a situation involving duress or necessity, and the type of pressure brought to bear
on an accused through entrapment techniques. For example, with respect to duress, s.
17 of the Coderequiresthat the accused be threatened with "immediate death or bodily
harm”. Similarly, the defence of necessity requiresthat the " situation be urgent and the
peril be imminent" so that "normal human instincts cry out for action and make a
counsel of patience unreasonable” (Perka, supra, at p. 251). Canit really be said that
in an entrapment situation the accused is placed in circumstances which are equally
traumatic? | do not think thisisthe case, and thisis precisely the reason why astay is
entered instead of an acquittal. The accused in atypical entrapment situation is not
being threatened with death or bodily harm and nor isperil imminent. | agreethat there
isalimit, imposed by external events, on the accused's freedom of choice of actionin
all three cases of duress, necessity and entrapment; there is, however, a great
difference in the quality and degree of pressure in the entrapment situation: it isless

intense and the circumstances are not morally agonizing to the accused.

The criminal law, as noted by Professor Eric Colvin in his text
Principles of Criminal Law (1986), has recognized as defences, "Only the strongest
of excuses' (at p. 166). It is my considered opinion that entrapment is not an
exculpating defence and | find absolutely no merit in the idea that the entrapment is
ajustifying defence because it cannot be said that the accused's commission of the

crime by reason of police pressure was not wrongful.
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97. Thereisathird and perhaps morefundamental problemwiththenotion
that entrapment relates to the blameworthiness or cul pability of the accused: if thisis
the proper theoretical foundation for allowing the claim of entrapment, then on what
principled basis can we justify limiting the defence to situations where it is the state,
and not a private citizen, who is the entrapping party? Professor Colvin makes this

point in the following passage (supra, at p. 232):

Consi dering entrapnent from the standpoint of
the theory of crimnal culpability, the better
argunments are for recognizing the defence in a
procedural rather than an excul patory form This
is not to deny that circunstances of entrapnent
can sonetines provide an excuse which m ght nerit
recognition by way of a special defence. But, if
the argunment for an excusing defence is accepted,
it demands nuch nore than the entrapnent defence
as it has been hitherto conceived. The argunents
for an entrapnment defence have been made wth
respect to entrapnment by the police or their
agents. Yet in alnpst all cases, the accused
woul d not have known who was entrapping him It
isthereforeimmterial to his cul pability whether
it happened to be the police or soneone el se. The
argunment for an excusing defence can only be
sustai ned as an argunent for a defence of w der
application, avail able wherever sonmeone has been
pressured into conmtting an offence by another
person. The defence of duress represents alimted
concession to the view that excul pation can be
appropriate in this kind of situation. There has,
however, been little support for extending its
rationale to cases of persistent solicitation. In
addi tion, the argunents for making entrapnment an
excusi ng defence have generally been confined to
entrapnment by the police or their agents. If the
defence is to be subject to this limtation, it
is best conceived as an aspect of abuse of
process. [Citations omtted.]

98. It could be argued, as an American author has, that the limitation to

police and their agents is necessary to avoid collusion between co-conspirators, for
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example where one conspirator takes the blame for the commission of an offence by
testifying he or she entrapped the co-conspirators, and also to avoid false claims of
entrapment against people who cannot be located by the prosecution. The writer
assertsit would be difficult to ascertain the truth if such testimony is uncontradicted
(see: R. Park, "The Entrapment Controversy” (1976), 60 Minn. L.R. 163, at pp.
241-42). The second point urged by this author isthat in addition to being concerned
with culpability, the defence has the objective of maintaining the purity of the courts
and controlling police conduct and one "may properly limit the defense to

circumstances in which these policies would be served simultaneously” (at p. 242).

| do not find either of these two arguments persuasive of the
proposition for which they are put forward. First of all, | would note that the authors
of the majority opinionsin the United States Supreme Court make no effort to justify
the lack of extension of the defence to entrapment by private persons on any grounds,
let alone either of thetwo described above. This suggeststo methat theissueisnot the
appropriateness of limiting the defence to entrapment by police or their agents, but
rather theassumed i nappropriatenessof extending the defenceany further. Thereasons

for not extending it do not relate to blameworthiness.

Evenif | wereof theview, which | amnot, that the fundamental reason
behind recognizing the claim of entrapment isculpability, | could not accept Professor
Park'sjustificationsfor restricting thedefence. The concernregarding collusionamong
co-conspiratorsexistsin the defence of duressaswell. Thecredibility of thetestimony
of a co-conspirator who admits to entrapment under an agreement to take the blame
for the commission of an offencewould haveto be carefully considered even assuming

it would be a common event for one conspirator to play the part of a martyr. | think
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this proposition isabit unrealistic but even if it isnot, atrier of fact would not likely
be misled by invalid claims by co-conspirators. Further, under s. 17 of the Code,
individuals who are partiesto a conspiracy or association whereby they are subject to
compulsion are disentitled to claim duress as adefence. Similarly, in England, where
the defence of duressisgoverned by the common law, it has been held that the defence
is unavailable to those who commit an offence under pressure, if at the time of
commission they areactivemembersof acriminal organization or association that they
joined voluntarily and with the knowledge that the association might put pressure on
them to commit an offence (see: R. v. Sharp, [1987] 3 All E.R. 103 (C.C.A.); and see
also, R. v. Howe, [1987] 1 All E.R. 771 (H.L.), per Lord Halisham at p. 782 and per
Lord Griffiths at p. 786, both citing R. v. Fitzpatrick, [1977] N.I. 20 (N.I. C.C.A)))

The spectre of false allegations by people is aso an unsatisfactory
basis upon which to deny the availability of the defence to those who are not falsely
claiming that they have been entrapped. In the situation where the alleged entrapper
cannot be found the issue would fall to be resolved by reference to the credibility of
the accused and, if necessary, to any facts which support or undermine the accused's
version of events. Inall truly difficult casesthetrier of fact may betrusted to ascertain

the truth to the degree necessary to either uphold or reject the defence.

| aso reject the second argument put forward by Professor Park,
namely, that it isproper to limit the defence to cases where the cul pability concern and
assessment of police conduct concern can both be met. Thissimply illustratesthat the
real issue is the conduct of the state and the effect that conduct has on the
administration of justice. Further, an American court following the subjective

approach will convict a predisposed accused even if the police conduct was
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particularly offensive unless, perhaps, it was so outrageous asto trigger a due process
defence. It ismy view that it would bring the administration of justice into disrepute
to permit aconvictionin those circumstances and the goal of preserving respect for the
courts would be undermined. This illustrates that a fusion of the culpability and
administration of justice rationales produces a doctrine which is misguided with
respect to blameworthiness and too restrictive to achieve the objective of preserving

respect for the administration of justice.

| remain firmly of the view that the true basisfor allowing an accused
the defence of entrapment is not culpability. | will summarize the main reasons.
Firstly, in most cases the essential elements of the offence will have been met.
Secondly, the circumstances in which an accused is placed in an entrapment situation
are not agonizing in the sense acknowledged by the defences of duress or necessity.
Where the police conduct does amount to duress, that defence can be pleaded in
conjunction with an abuse of process allegation. | would note, however, that any
"threats" by the police, even if insufficient to support the defence of duress, will be
highly relevant in the assessment of police conduct for the purpose of an abuse of
process claim. The third reason why | am unwilling to view entrapment asrelating to
culpability is that if it did, there would not be a valid basis on which to limit the
defenceto entrapment by the state. Thelack of support for an extension of the defence
to provide against entrapment by private citizens demonstrates that the real problem
iswith the propriety of the state's employing such law enforcement techniquesfor the
purpose of obtaining convictions. If thisisaccepted, thenit followsthat the focus must

be on the police conduct.

V. The Proper Approach
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The next and more difficult issue to be considered is what is the
appropriate method of determining whether police conduct has exceeded permissible
limits such that allowing atrial to proceed would constitute an abuse of process? The
objective and subjective approaches as revealed in the writings of the United States
Supreme Court have each been soundly criticized and there is some difficulty in
disentangling oneself from the accepted definitions of the terms "subjective" and
"objective", or from the explanations of thesetwo types of analysis. Asfar aspossible,
however, | would like to consider the issue from a clean slate and decide what is
appropriate in the Canadian context. Before doing so, however, the decision of Estey

J. in Amato, supra, must be reviewed.

In Amato, Estey J. accepted the rational e of the minority inthe United
States Supreme Court, and this might seem to dictate a concurrent acceptance of the
minority's method of inquiry, whichisto ask if a hypothetical nonpredisposed person
would likely have been induced to commit an offence; if so, the police have gone
beyond providing merely an opportunity for criminal activity (Sherman, supra, per
Frankfurter J., at p. 384). It appears, however, that Estey J. articulated atest which has
both subjective and objective components. For ease of reference | will paraphrase the

essential elements of the defence as stated by Estey J. in Amato, at p. 446:

1. (a) The offence
must be instigated, originated or brought about by
the police; and

(b) the accused nust be ensnared into the
comm ssion of the offence by the police conduct.

2. The purpose of the schene nust be to gain
evi dence for the prosecution of the accused for
the very crinme which has been so instigated.
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3. The inducenment may include, anong ot her
t hi ngs, deceit, fraud, trickery or reward and wi | |
usual ly, although not necessarily, consist of
cal cul ated i nveigling and persistent inportuning.

4. The character of the initiative taken by
the police is unaffected by the fact that the | aw
enforcenent agency is represented by a nenber of
a police force or an undercover or other agent,
paid or unpaid, but operating under the control
of the police.

5. In the result the scheme must be
considered, in all the circunstances, so shocking
and outrageous as to bring the adm nistration of
justice into disrepute.

6. In exam ning the character in |aw of the
police conduct - -for exanmpl e, persi st ent
importuning --, the existence of reasonable

suspicion on behalf of the police that the
accused woul d comm t t he of fence wi t hout
i nducenent is rel evant.

7. By itself and wi thout more the

predi sposition in fact of the accused is not
relevant to the availability of the defence.

It is evident to me that Estey J.'s criteria have nothing to do with a

determination of whether the particular accused should be excused from the

commission of the crime. The question is whether the conduct of the police has

exceeded acceptable limits. The issue is whether this conduct should be evaluated in

light of the particular accused or whether the analysis should be more detached and

focus on police conduct with accused personsgenerally. | have cometo the conclusion
that it isthe latter method of analysiswhichisthe most consistent with the reasonsfor
recognizing the doctrine of entrapment, and which best achieves the objective of

ensuring that the administration of justice commands the respect of the community.
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Thereisadanger that acourt will be misled into a subjective analysis
focusing on the effect of the police conduct on the particular accused because of some
of thewording used by Estey J. in Amato, supra. Thisappearsto bethe approach taken
by thetrial judge in the present case. Since | concurred in that opinion it is necessary
to explain what | believe to have been the meaning of Estey J.'s opinion and further,
to expand on parts of the test enunciated in Amato, supra. It has, for example, been
noted by Professor France in his article, "Problems in the Defence of Entrapment”
(1988), 22 U.B.C. Law Rev. 1, at p. 12, that Estey J.'s use of certain turns of phrase

may lead to a predisposition inquiry:

The use of the word "ensnare" is confusing. The
requi renent that the accused be ensnared nmay j ust
be a reference to the factual necessity that the
comm ssion of the offence nust have been in
response to the efforts of the governnment agent.
If this is the case though, it seenms to add
little to the preceding condition that the offence
be brought about by the agent. The concern here
is that the word is nore likely to be seen as
suggesti ng sonme predi spositioninquiry, inthat it
must be the governnent agent's conduct al one that
pronpted the accused to offend, or in other
wor ds, that the accused woul d not have ot herw se
of fended. It is not suggested that Estey J. neant
this, but hindsight suggests it is an unhappy
word to have used.

In the same manner, the reference to the "reasonabl e suspicion” of the
police as being a relevant circumstance could be interpreted as begging a
predisposition-based analysis. In other words, if the police believe the accused would
have committed the offence without inducement, doesthismean they believe heor she

was predisposed to commit the offence, and therefore their conduct isjustified? If this

is how the reference to "reasonable suspicion” isinterpreted, it would have the effect
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of indirectly incorporating a predisposition analysis. | concede that it is hard to deny
the relevance of the reasonable suspicions of the police in assessing their conduct
towards a particular accused, and | will explain later at what stage of the analysis it

should be taken into account.

It could also be argued that the use of the term "entrapment” itself
dictates an inquiry into the predisposition of theindividual accused. The argument is
really one of causation. As| understand it, the ideaisthat even if the police conduct,
viewed objectively, has gone further than the provision of an opportunity, in the case
of an accused who is predisposed, it cannot be said that the reason or cause for hisor
her commission of the offence is the actions of the police; rather, it is because of the
accused's predisposition to crime. In my opinion, the test for entrapment cannot be
safely based on the assumption that a predisposed person can never be responding to
police conduct in the same way a non-predisposed person could be. It is always
possible that, notwithstanding a person's predisposition, in the particular caseit isthe

conduct of the police which has led the accused into the commission of acrime.

Those who argue for aninquiry into predisposition, and thereby deny
the availability of an allegation of police misconduct, ignore this possibility. | am
unwilling to do so. Obviously it is difficult to determine exactly what caused the
accused's actions, but given that the focusis not the accused's state of mind but rather
the conduct of the police, | think it is sufficient for the accused to demonstrate that,
viewed objectively, the police conduct is improper. To justify police entrapment
techniques on the ground that they were directed at a predisposed individual is to
permit unequal treatment. | gratefully adopt the criticismsespoused in theminority and

dissenting opinions of the judgments of the United States Supreme Court discussed
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earlier, which have convinced me of the fundamental inequality inherent in an
approach that measures the permissibility of entrapment by reference to the

predisposition of the accused.

Further, the predisposition approach amounts in most cases to little
more than an ex post facto justification for behaviour which would be unacceptable if
directed at a non-predisposed person, and the reasoning processis quiteillogical. For
example, in those courts following a subjective approach, once predisposition is
admitted, there can be no defence of entrapment, regardless of whether the conduct,
objectively considered, appears to go beyond the mere provision of an opportunity to
commit acrime. It seemsto me, however, that since, according to the definition used
in the United States Supreme Court, a predisposed person is one who would commit
an offence when given the opportunity, the fact that the police must go further to
attract a person into the commission of an offence suggests that the person was not
predisposed. Thisdemonstratesthat the police werewrong; it hardly supportstheidea
that it islogical to preclude an entrapment claim by predisposed persons who have
been provided with more than an opportunity. Thereisan additional concern that the
mere fact that the accused committed the crime may be taken to demonstrate
predisposition, and again this would preclude any analysis of the propriety of the
police behaviour. For these reasons, | have come to the conclusion that the subjective
approach followed by the majority of the United States Supreme Court is
fundamentally flawed and is inconsistent with the rationale | have accepted for the

doctrine of entrapment.

| do not interpret what was said in Amato as in any way endorsing a

predisposition-based inquiry, and I am confirmed in thisview by Estey J.'s statement
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that "By itself and without more the predisposition in fact of the accused is not
relevant to the availability of the defence” (Amato, supra, at p. 446, emphasis added).
Further, the statement of Estey J. with respect to the police suspicion that the accused
would commit the offence without inducement, properly understood, does not import
an inquiry into the predisposition of the particular accused. | take this statement to
mean that the police are entitled to provide opportunities for the commission of
offences where they have reasonable suspicion to believe that the individuals in
guestion are already engaged in criminal conduct. The absence of a reasonable
suspicion may establish a defence of entrapment for two reasons: firstly, it may
indicate the police are engaged in random virtue-testing or, worse, are carryingonin
that way for dubious motives unrelated to the investigation and repression of crimes

and are as such "mala fides".

Of course, in certain situations the police may not know the identity
of specific individuals, but they do know certain other facts, such as a particular
location or area where it is reasonably suspected that certain criminal activity is
occurring. In those cases it is clearly permissible to provide opportunities to people
associated with the location under suspicion, even if these people are not themselves
under suspicion. This latter situation, however, isonly justified if the police acted in
the course of a bona fide investigation and are not engaged in random virtue-testing.
While, in the course of such an operation, affording an opportunity in arandom way
to persons might unfortunately result in attracting into committing a crime someone
who would not otherwise have had any involvement in criminal conduct, it is
inevitableif weareto afford our policethe means of coping with organized crime such

as the drug trade and certain forms of prostitution to name but those two.
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To illustrate mala fides conduct, consider the following: a police
officer, who disapproves of parole, sends prostitutesto solicit male paroleeson, let us
say, their first day out of the penitentiary, in order to get them to commit an offence

and so have their parole revoked.

Toillustrate conduct whichissuggestive of random virtue-testing and
which has the serious unnecessary risk of attracting innocent and otherwise
law-abiding individuals into the commission of a criminal offence, consider the
situation where a police officer decides he wantsto increase his performancein court.
Tothisend he plantsawallet with money in an obviouslocation in apark, and ensures
that the wallet contains full identification of the owner. Someone may walk up, take
the money and throw away the wallet and the identification; he would then arrest and
charge that person. In my opinion, whether or not we are willing to say the average
person would steal the money, this policeman has acted without any grounds, and his
conduct carries the unnecessary risk that otherwise law-abiding people will commit
a criminal offence. On the other hand, consider the situation where the police have
received many complaints with respect to a theft of handbags in, for example, a bus
terminal. If in the course of a bona fide inquiry, the police plant a handbag in an
obvious location in the bus terminal and then arrest and charge the person who took
the bag, | am of the opinion that this would not be a situation of entrapment. Despite
thefact that the second of these three situations actually occurred in the United States,
thereisno indication that the policein this country are anywhere engaged in thistype
of conduct, and | doubt that entrapment cases in this country will raise allegations of
thissort. | point it out because | think these extreme and unlikely examples illustrate
that, at avery basic level, we do not expect to have contact with the police unless we

have done something to trigger their suspicions, or unless we happen to be in the
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vicinity or reach of abona fide investigation of criminal activity. Further, | think this
type of situation must be considered, if only to ensure that the structure of the doctrine

of entrapment is internally coherent.

The past criminal conduct of anindividual isrelevant only if it can be
linked to other factors leading the police to a reasonabl e suspicion that the individual
is engaged in a criminal activity. Furthermore, the mere fact that a person was
involved in a criminal activity sometime in the past is not a sufficient ground for
"reasonable suspicion”. But when such suspicion exists, the police may provide that
person with an opportunity to commit an offence. Obviously, there must be some
rational connection and proportionality between the crime for which police have this
reasonabl e suspicion and the crime for which the police provide the accused with the
opportunity to commit. For example, if an individual is suspected of being involved
in the drug trade, this fact alone will not justify the police providing the person with
an opportunity to commit atotally unrelated offence. In addition, the sole fact that a
person is suspected of being frequently in possession of marijuana does not alone
justify the police providing him or her with the opportunity to commit a much more
serious offence, such as importing narcotics, although other facts may justify their

doing so.

There should also be a sufficient temporal connection. If the
reasonabl e suspicions of the policearise by virtue of theindividual's conduct, then this
conduct must not be too remote in time. | would note, however, that the reasonable
suspicions of the police could be based on many factorsand that it is not necessary for
one of these factors to be a prior conviction. If the police have obtained information

leading to areasonabl e suspicion that a person is engaged in criminal activity, it will
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be enough of a basis for them to provide that person with the opportunity to commit
an offence--the presence of a prior crimina record is not a prerequisite to the
formation of reasonable suspicion. | do not think the requirement that the police act
on reasonabl e suspicion isunduly onerous; from acommon senseviewpoint itislikely
that the police would not waste valuable resources attempting to attract unknown
individuals into the commission of offences. It can perhaps be safely assumed,

therefore, that the police will act on such grounds.

To summarize then, the police must not, and it is entrapment to do so,
offer people opportunities to commit crime unless they have a reasonable suspicion
that such people are already engaged in criminal activity or, unless such an offer is
made in the course of a bona fide investigation. In addition, the mere existence of a
prior record is not usualy sufficient to ground a "reasonable suspicion”. These
situations will be rare, in my opinion. If the accused is not aleging this form of
entrapment the central question in a particular case will be: have the police gone
further than providing an opportunity and instead empl oyed tactics designed to induce

someone into the commission of an offence?

There is, therefore, entrapment when: (@) the authorities provide an
opportunity to persons to commit an offence without reasonable suspicion or acting
mala fides, as explained earlier or, (b) having a reasonable suspicion or acting in the
course of abona fideinquiry, they go beyond providing an opportunity and induce the
commission of an offence. As| have already mentioned, the first form of entrapment
isnot likely to occur. The police of this country are generally resorting to the type of
investigatory technique of providing opportunities only in relation to targeted people

or locations clearly, and therefore reasonably, suspected of being involved in or

1988 CanLll 24 (SCC)



120.

121.

- 68 -

associated with criminal activity, or again are already engaged in a bona fide

investigation justifying the provision of such opportunities.

Asregardsthelatter form of entrapment, to determine whether police
conduct givesrise to this concern, it is useful to consider whether the conduct of the
police would have induced the average person in the position of the accused, i.e., a
person with both strengths and weaknesses, into committing the crime. | believe such
atest is useful not only as an analytical mechanism that is consistent with objective
analysis, but also because it corresponds to one of the reasons why the defence is
thought desirable. In other words, it may be inevitable that, when apprised of the
factual context of an entrapment case, members of the community will put themselves
in the position of the accused; if acommon response would be that anyone could have
been induced by such conduct, thisisavaluable sign that the police have exceeded the
bounds of propriety. The reasoning does not go so far asto imply that the accused is
therefore less blameworthy; rather, it suggests that the state is involved in the

manufacture as opposed to the detection of crime.

An objective approach which usesthe hypothetical persontest only is

subject to some criticism. For example, Professor Park argues (supra, at pp. 270-71):

The defense creates a risk that dangerous chronic
offenders will be acquitted because they were
of fered inducenents that mght have tenpted a
hypot heti cal | aw abi ding person. Mre subtly, it
creates a danger that persons will be convicted
who do not deserve punishment. This danger stens
from its attenpts to evaluate the quality of
gover nment conduct  w t hout considering the
defendant' s cul pability. The notion that sauce for
the wolf is sauce for the lanb | eads to unhappy
consequences, since the sauce will be brewed with
wolves in mnd. Because nmany targets are
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professional crimnals, judges will be reluctant
to rule that entrapnent has occurred sinply
because an agent found it necessary to appeal to
friendship, mke nultiple requests, or offer a
substantial profit. Yet approval of such conduct
would lead to unfair results in cases where the
target was | aw abiding but ductile. For exanple,
convi ction of sonmeone who has been solicited by a
friend may be fair enough in the general run of
cases, but unfair if the target was a nondi sposed
person who would not have commtted the type of
crime charged but for a request from that
particular friend.

The responseto thisistwo-fold. Firstly, | agree that thereis a danger
of convicting "lambs" or people who have a particular vulnerability such as a mental
handicap or who are suffering from an addiction. In those situations, it isdesirablefor
the purposes of analysisto consider whether the conduct waslikely toinduce criminal
conduct in those people who share the characteristic which appears to have been
exploited by the police. | am not, however, in agreement with the assertion that it is
fair for the police in the general run of cases to abuse a close relationship between
friends or family members as compared to that between acquaintances, contacts or
associates, for the purpose of inducing someone into the commission of an offence,
and thus | do not consider this a valid criticism of the hypothetical person test. The
nature of the relationship at issue is relevant and in certain cases it may be that the
police have exploited confidence and trust between people in such a manner as to
offend the val ue soci ety places on maintaining thedignity and privacy of interpersonal

relationships.

Secondly, | do not find the danger of acquitting wolves particularly
troublesome. It assumes that it cannot be said the chance exists that a predisposed
person would not have committed the particular offence were it not for the use of

inducements that would have caused a nonpredisposed person to commit the offence.
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More fundamentally, this perspectiveispart of alarger viewpoint that in certain cases
it would be better for society to send someone to jail for committing a crime, even if
fundamental rights and procedural guarantees normally provided to an accused have
been disregarded. The familiar refrainisthat the end justifiesthe means. Thisview is,
however, entirely inconsistent with the model of fairnesswhich exists both within and
alongside substantive criminal law doctrine. Could not the same comment of
"acquitting wolves' be made where an accused's right to counsel or to remain silent
have been flagrantly violated, and the evidence of his or her confession to the crime
is excluded? In the short term, it may well be "better" for society to convict such
persons, but it has always been held that in the long term it would undermine the
systemitself. If therule of law isto have any meaning and provide the security which

all in society desire, it is axiomatic that it be extended to every individual.

| am not of the view that the hypothetical or average person model is
the only relevant method of analysis. There may be situations where it cannot be
concluded that a hypothetical person would likely have committed the offence under
the same circumstances, and yet the presence of other factors support the conclusion
that the police involvement in the instigation of crime has exceeded the bounds of
propriety. When a court is of this view, the mere fact that the hypothetical-person
model of analysisis not appropriate does not mean the conduct does not amount to an
abuse of process. Each situation will haveto be considered on its own merits, and with
a view to determining whether the police have gone beyond merely providing the
opportunity for the commission of a crime and have entered into the realm of the
manufacture of criminal conduct. | would, at this point, re-emphasize Estey J.'s

observation that it isnot possibleto state at the outset which elementswill be decisive

1988 CanLll 24 (SCC)



125.

126.

-71-

in an entrapment scenario. Nonetheless, it is possible to outline what factors will be

relevant and | will attempt to suggest some of them.

| remain in agreement with Estey J.'s statement that "the inducement
may be but is not limited to deceit, fraud, trickery or reward, and ordinarily but not
necessarily will consist of calculated inveigling and persistent importuning” (p. 446),
but there is no magic number of requests made on behalf of the police to the accused
that will trigger the defence. | would al so agree that the scheme must have been for the
purpose Estey J. indicated and that the state's responsibility extends to those people
who operate on its behalf in an entrapment situation. It is also necessary for the
offenceto be"instigated, originated or brought about by the police", but thisisclearly
aminimum standard since in cases where the police merely provide a person with the
opportunity to commit an offence, it could be said that the same requirement will be
met. Similarly it can be said that in any offence instigated by the police, the offence
would not have been committed without their involvement. Taken aone, these
requirements are insufficient to determine when police conduct goes beyond what is

generally thought to be acceptable in protecting society from crime.

In certain casesthe police conduct will beoffensive becauseit exploits
human characteristicsthat as asociety we feel should be respected. As| noted earlier,
if the law enforcement officer or agent appeals to a person's instincts of compassion,
sympathy and friendship and uses these qualities of aperson to effect the commission
of acrime, we may say thisis not permissible conduct because it violates individual
privacy and the dignity of interpersonal relationships, and condemns behaviour that
we want to encourage. (Such appeals may generally indicate that more than a mere

opportunity is being provided, although it must be recalled that the police or agents
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will in the detection of certain crimes have to infiltrate criminal organizations, and
thus gain the confidence of the people involved.) Along the same lines, if the police
appear to exploit a particular vulnerability of an individual, such as by encouraging
one who suffers from a mental handicap to commit a crime, thistoo may strike us as
patently offensive because such a person is in need of protection, and not abuse.
Similarly, the inducement of those attempting to recover from drug or alcohol
addiction into committing offences relating to those substances may not be proper
since the result will be to retard, as opposed to advance, the interest of society in

reducing the personal and social costs of drug and alcohol abuse.

In some cases we may find that the degree of police involvement is
disproportionate to the crime committed by the accused in so far as it causes more
harm than it seeks to catch. In addition, we may be offended by disproportionality in
therole played by the policein the criminal activity, as compared with therole played
by the person being targeted. In assessing this, the timing of the police involvement,
and whether the criminal activity isongoing, should be considered. Whether the police
or their agents themselves commit crimesin the course of efforts to induce another is
relevant, but | am not willing to lay down an absolute rule prohibiting the involvement

of the state in illegal conduct.

Earlier | noted that one indication of impermissible action on the part
of the state would be the existence of any threats, implied or express, made to the
individual being targeted by inducement techniques. If the strategy used carries the
risk of potential harm to third parties, this too should be considered and, absent
exceptional circumstances, condemned. A further consideration, if thefactssowarrant,

would be the extent to which the conduct of the policeisdirected at undermining other
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constitutional values, such as legitimate exercises of freedom of thought, belief,

opinion and association.

The above description of activity is not intended to be exhaustive in
terms of possible situations, or conclusive in the assessment of propriety. It is meant
only to illustrate that in any number of situations, the reason why something is
"improper" may vary. It cannot be stated that only one reason will be compelling or
determinative. Theissueof permissibility of policeconduct must beconsideredinlight
of the totality of the circumstances. It isimportant to recall at all timesthe context in
which entrapment usually occurs. An understanding of the reality of criminal activity
is imperative to the development of a workable doctrine that accommodates the
interests of all in society. In this respect, more leeway may be granted to police
methods directed at uncovering criminal conduct that is simply not capable of being

detected through traditional law enforcement techniques.

Sunmmary

In conclusion, and to summarize, the proper approach to the doctrine
of entrapment isthat which wasarticul ated by Estey J. in Amato, supra, and elaborated

upon in these reasons. As mentioned and explained earlier there is entrapment when,

(a) the authorities provide a person with an
opportunity to commt an offence wi thout acting on
a reasonabl e suspicion that this person is already
engaged in crimnal activity or pursuant to a

bona fide inquiry;
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(b) al though havi ng such a reasonabl e suspi ci on or
acting in the course of a bona fide inquiry, they
go beyond providing an opportunity and i nduce the

conmmi ssi on of an offence.

It is neither useful nor wise to state in the abstract what elements are
necessary to prove an entrapment allegation. It is, however, essential that the factors
relied on by acourt relate to the underlying reasonsfor the recognition of the doctrine

in the first place.

Sincel am of theview that the doctrine of entrapment isnot dependant
upon culpability, the focus should not be on the effect of the police conduct on the
accused's state of mind. Instead, it is my opinion that as far as possible an objective
assessment of the conduct of the police and their agents is required. The
predisposition, or the past, present or suspected criminal activity of the accused, is
relevant only asapart of the determination of whether the provision of an opportunity
by the authorities to the accused to commit the offence was justifiable. Further, there
must be sufficient connection between the past conduct of the accused and the
provision of an opportunity, since otherwise the police suspicion will not be
reasonable. While predisposition of the accused is, though not conclusive, of some
relevance in assessing the initial approach by the police of a person with the offer of

an opportunity to commit an offence, it isnever relevant as regards whether they went

beyond an offer, since that is to be assessed with regard to what the average

non-predisposed person would have done.
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The absence of a reasonable suspicion or a bona fide inquiry is
significant in assessing the police conduct because of the risk that the police will
attract people who would not otherwise have any involvement in acrime and because
itisnot aproper use of the police power to simply go out and test the virtue of people
on arandom basis. The presence of reasonable suspicion or the mere existence of a
bona fide inquiry will, however, never justify entrapment techniques: the police may
not go beyond providing an opportunity regardless of their perception of the accused's
character and regardless of the existence of an honest inquiry. To determine whether
the police have employed means which go further than providing an opportunity, itis

useful to consider any or all of the following factors:

-- the type of crine being investigated and the
availability of other techniques for the police
detection of its comm ssion;

-- whet her an average person, with both strengths
and weaknesses, in the position of the accused
woul d be induced into the comm ssion of a crine;

-- the persistence and nunber of attenpts nade by
the police before the accused agreed to conm tting
the offence;

-- the type of inducenent used by the police
i ncluding: deceit, fraud, trickery or reward;

-- the timng of the police conduct, in
particul ar whether the police have instigated the
of fence or became involved in ongoing crimnal
activity;

--  whether the police conduct involves an
expl oitation of human characteristics such as the
enoti ons of conpassion, synpathy and friendshi p;
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-- whether the police appear to have exploited a
particular vulnerability of a person such as a
ment al handi cap or a substance addicti on;

-- the proportionality between the police
i nvol venent, as conpared to the accused, including
an assessnent of the degree of harm caused or
ri sked by the police, as conpared to the accused,
and the comm ssion of any illegal acts by the
police thensel ves;

-- the existence of any threats, inplied or
express, made to the accused by the police or
their agents;

-- whether the police conduct is directed at
under m ni ng other constitutional val ues.

Thislist isnot exhaustive, but | hope it contributes to the elaboration
of a structure for the application of the entrapment doctrine. Thus far, | have not
referred to the requirement in Amato, supra, per Estey J., that the conduct must, in all
the circumstances, be shocking or outrageous. | am of the view that this is a factor

which is best considered under the procedural issuesto which | will now turn.

Procedural |ssues

The resolution of the issues surrounding the manner in which an
entrapment claim should be considered at trial is, in my view, entirely dependant upon
the conceptual basisfor the defence, outlined earlier. If | were of the opinion that there
was a substantive or cul pability-based defence of entrapment, | would readily come
to the conclusion that the defence raised a question of fact, which should be decided
by ajury when thereisasufficient evidentiary basis on which to raisethe defence, and

| would hold that the onus would rest on the Crown to disprove the existence of
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entrapment beyond areasonabl e doubt. Having cometo the opposite viewpoint on the
rationale for recognizing the doctrine of entrapment, | am not persuaded that the
adoption of rules which historically, and by virtue of the Charter, conform to most
substantive defencesis either necessary or correct. It seems to me, however, that this
Court must be clear on how an entrapment claimisto be handled, asabrief review of
some lower court decisions suggests that there is, at present, and understandably so,

agreat deal of confusion on the matter.

A: Who Decides: Judge or Jury?

Both the appellant and respondent agree that objective entrapment,
involving police misconduct and not the accused's state of mind, is a question to be
decided by the trial judge, and that the proper remedy is a stay of proceedings. | too
am of thisview. The question of unlawful involvement by the state in the instigation
of criminal conduct isone of law, or mixed law and fact. In Jewitt, supra, in apassage
cited previously, Dickson C.J. expressed thisopinion (at p. 145): " Staying proceedings
on the basis of abuse of process, and in particular, on the basis of the defence of
entrapment, in my view, amountsto adecision on acomplex question of law and fact".

Along the same lines is the observation of Estey J. in Amato, supra, at p. 448:

The realization of an abuse of the judicial
branch is a question essentially of law or |aw
and political science and one not by its nature
ordinarily assigned to the jury conponent of the
trial courtroom

Estey J.'s statement is al so supportive of the view that ajudge should
decidetheissue. Some courtshave, however, concluded that the defence of entrapment

raises a question of fact to be decided by ajury. In R. v. Baxter (1983), 9 C.C.C. (3d)
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555, [1983] C.A. 412 [hereinafter cited to C.C.C.], amajority of the Quebec Court of
Appeal were of the view that the defence of entrapment was a matter for the jury. In
separate opinions both Nolan and Beauregard JJ.A. relied on the following comment

of Laskin C.J. in Kirzner, supra, at p. 498:

There is the further problem arising in jury
trials whether entrapnent should be dealt with by
judges alone, or should involve the jury as a
trier of fact. The Mdel Penal Code takes the
position that the issue of entrapnment should be
tried by the Court in the absence of the jury: s.
2.13(2). The jury would not be excluded on the
subjective test since, if there was evidence of
entrapnment, it would be for the jury to determ ne
if there was entrapnent in fact and if there was
predi sposition in the accused. This is consistent
wi th Canadian practice in respect of factual
issues in a trial with a jury, which is to limt
the judge to a determ nation of whether there is
evidence to go to the jury and to leave it to the
jury to act on its view of the evidence once the
issue is left to them

It must be recalled, however, that Laskin C.J. concurred in Estey J.'s
opinion in Amato, supra. In this passage he seems to be discussing what would be the
role of ajury if entrapment were a substantive defence. Beauregard J.A. in Baxter,
supra, also noted that Wong Co. Ct. J. in Jewitt, supra, had held that the issue of
entrapment should go to the jury, and Beauregard J.A. expressly disagreed with
Anderson JA. who, on the appeal in Jewitt before the British Columbia Court of

Appeal, was of the opinion that the defence of entrapment should be dealt with by the
trial judge (Baxter, supra, at p. 561).

In adissenting opinion, Vallerand J.A. declined to rule conclusively
on the appropriateness of ajury deciding theissue as he held that on thefactstheissue

should not be considered by the jury. He clearly had some reservations about such a
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jury process, however, given the conceptual basis for recognition of the defence as
outlined by Estey J. in Amato, supra, (Baxter, supra, at pp. 563-64). Later in his

reasons he made the following comment at p. 571:

...1s necessary that clear |imts be established
with respect to initiatives taken by the police
forces without which they would find thensel ves in
a state of anarchy or paralysis. Naturally, it is
in the law as interpreted and applied by the

courts that the police officers will seek their
directions. That being so, it would be poorly
conceived if it were left to the will--and this
is said with all respect for the institution and
proper purposes that it serves so well--the
changi ng and undeterm nable will of the jury, the
care of setting the I|imts on the work of

i nvestigation and detection by the police.

Baxter, supra, wasfollowedinR. v. Gingras(1987), 61 C.R. (3d) 361,
by Boilard J. of the Quebec Superior Court, albeit with some variations. In Gingras,
supra, it was held that the entrapment issue is one of fact to be decided by ajury. If the
jury returns a verdict of guilty it can then consider whether the accused has
demonstrated on balance of probabilities whether there was entrapment. If the jury
comes to this conclusion and returns averdict of guilty with entrapment, the accused
then must satisfy a judge, again on a balance of probabilities, that the Crown by its
abuse of processisdisentitled to a conviction. In the particular case the jury returned
averdict of guilty with entrapment, but the judge decided the entrapment was not so

"shocking" in the eyes of a reasonable person to preclude the entry of a conviction.

An opposite procedure was advocated by Rice J.A. in his concurring
opinionin R. v. Dionne (1987), 79 N.B.R. (2d) 297 (C.A.) He was of the opinion that
regardiess of whether the issue of entrapment arises because of abuse of process,

exclusion of evidence under s. 24(2) following aviolation of aCharter right, or under
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thedoctrineof criminal intention, the[TRANSLATION] "basicand decidingissue...is
the accused's state of mind" (at p. 322). In his view, the trial judge must first decide
whether astay should i ssue because of an abuse of process or whether evidence should
be excluded under s. 24(2) and if he or she concludes that neither of these claimsis
made out, the jury must then decide if, on the facts, the accused had the necessary
mens rea to commit the offence. The separate opinion of Angers J.A. inthis case also
supports a jury determination in situations where the police conduct, although not
giving riseto exclusion of evidence or astay of proceedings, hasthe effect of negating
the mens rea because the "influence" of the police conduct on the accused makes the
[TRANSLATION] "act with which the accused is charged ...one of submission,

devoid of any criminal intent" (at p. 321).

Supporting the view that a judge should decide is the decision of the
Court of Appeal inthe present case, referred to earlier. Further, Tallis J.A. (Cameron
J.A. concurring) in R. v. Mistra (1986), 32 C.C.C. (3d) 97 (Sask. C.A.), at p. 122,
appears to have approved the decision of the British Columbia Court of Appeal inthe
present case and in R. v. Showman, (unreported). In Jewitt, supra, at the level of the
Court of Appeal, Anderson J.A. gave four reasons for his conclusion that the issue of
entrapment is one to be decided by a trial judge (supra, at pp. 219-20). | am in
complete agreement with thefirst and thefourth of thesereasons. Anderson J.A. began

by observing, at p. 219:

...the courts have always been the masters of
their own process and it is for the courts al one
to determ ne whether there has been an abuse of
process. All issues relating to abuse of process
require a factual determnation but it does not
follow that such a determ nation should be nade
by a jury.
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And he concluded at p. 220:

...as a matter of policy, the issue of entrapnent
should be left to the courts so that standards
and guidelines may be established by case |aw.
Such a developnment will be inpossible if issues
of entrapnment are left to juries.

Anderson J.A. madereferenceto potential prejudicearising shouldthe
issue go to the jury, for the jury may find the accused guilty because of the accused's
criminal record or bad reputation (citing Frankfurter J. in Sherman, supra, at p. 382).
| am not concerned by thisfor two reasons: firstly, as| noted earlier, in most casesthe
accused will have committed the offence and his or her guilt isnot in issue; secondly,
in my view the past criminal conduct of the accused is not relevant to the analysis,
except where it relates to the reasonabl e suspicions of the police. The last point made
by Anderson J.A. was that an accused could ask for evidence to be excluded by atrial
judge under s. 24(2) of the Charter because of entrapment, and be denied that request
and yet, in the same case, a jury may find that the police conduct brought the
administration of justice into disrepute. He felt that such aresult should be avoided.
| prefer to express no opinion in this case on the propriety of as. 24(2) application to
exclude evidence because of entrapment. | am, however, of the view that the reasons

which support ajudicial determination of applicationsunder s. 24(2) for the exclusion

of evidence are equally relevant to the present discussion.

This Court has held that the determination of whether the admission
of evidence obtained in violation of aCharter right would bring the administration of
justice into disrepute is one which should be made by atrial judge (R. v. Therens,
[1985] 1 S.C.R. 613, per LeDain J., at p. 653). In articulating how atrial judge should

engage him or herself in that analysis, | stated in Collins, supra, that a judge should
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consider the question from the perspective of areasonable person, "dispassionate and
fully apprised of all the circumstances”, and | commented that " The reasonabl e person
is usually the average person in the community but only when that community's
current mood isreasonable” (supra, at p. 282). Theissuethere, ashere, ismaintaining
respect for the values which, over thelong term, hold the community together. One of
those very fundamental values is the preservation of the purity of the administration
of justice. Inmy opinion ajudgeis particularly well suited to make this determination
and thisfinding should be guided by the above quoted comments from Collins, supra.
Further, as noted by Anderson J.A. in Jewitt, supra, and commented on by Vallerand
J.A.inBaxter, supra, if one of the advantages of allowing claims of entrapment isthe
development of standards of conduct on the part of the state, it is essential that
decisions on entrapment, and those allowing the claim especially, be carefully
explained so asto provide future guidance; thisisnot something thejury processlends
itself to. Accordingly, | am of the firm opinion that the issue of entrapment should be

resolved by the trial judge for policy reasons.

Finally, I am of the view that before ajudge considers whether a stay
of proceedings lies because of entrapment, it must be absolutely clear that the Crown
had discharged its burden of proving beyond a reasonable doubt that the accused had
committed all the essential elements of the offence. If thisis not clear and thereis a
jury, the guilt or innocence of the accused must be determined apart from evidence
which isrelevant only to the issue of entrapment. This protectstheright of an accused
to an acquittal where the circumstances so warrant. If the jury decidesthe accused has
committed all of the elements of the crime, it is then open to the judge to stay the
proceedings because of entrapment by refusing to register a conviction. It is not

necessary nor advisablein this caseto expand on the details of procedure. Becausethe
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guilt or innocence of the accused is not in issue at the time an entrapment claimisto
be decided, the right of an accused to the benefit of a jury trial in s. 11(f) of the

Charter isin no way infringed.

B: VWho Bears the Burden of Proof and on \Wat

St andar d?

In Baxter, supra, Beauregard J.A., athough holding that the issue of
entrapment should be resolved by the jury, was not willing to conclude that the onus
lay on the Crown to disprove entrapment beyond areasonable doubt. He stated in this

respect, at p. 561:

...as M. Justice Estey pointed out in Amat o,
entrapnment does not really constitute a defence in
the classical sense of the word. VWen it
considers whether there has been entrapnent or
not, the jury does not determ ne whether the
accused is guilty or innocent but it scrutinizes
the conduct of the police to determ ne whether
the police abused their power and therefore
whet her the Crown thereby commits an abuse of
process. | would accept wth difficulty the
proposition that the Crown can be prevented from
prosecuting a case where the abuse attributed to
it was not established on the balance of
probabilities.

In Gingras, supra, wherein atwo-stage processinvolving thejury and
then a judge was adopted, at both stages the onus was on the accused to prove
entrapment or abuse of process on abalance of probabilities. In avery recent decision
allowing a Crown appeal from an acquittal, the Court of Appeal for the Northwest

Territories came to the conclusion, which had been accepted by both counsel, that the

trial judge had applied the wrong test in holding that the onus lay on the Crown to
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prove beyond a reasonable doubt that entrapment had not occurred (R. v. Ashoona,
unreported, January 19, 1988, reversing (1987), 38 C.C.C. (3d) 163 (N.W.T.S.C)))
Laycraft C.J., on behalf of himself, Stratton and Cété JJ.A., in delivering judgment
from the bench and ordering a new trial stated: "It was not for the Crown to show
beyond a reasonable doubt that there was not entrapment. Rather, it was for the

accused to show on a balance of probabilities the facts leading to that finding".

The Manitoba Court of Appeal appearsto have left the issue openin
its recent decision in R. v. Biddulph (1987), 34 C.C.C. (3d) 544. In that case the trial
judge had entered an acquittal, and according to the Court of Appeal, sincethe accused
had admitted facts consistent only with the commission of the crime, the only basisfor
the acquittal could be that the trial judge was not satisfied that there was an absence
of entrapment. The Court of Appeal (O'Sullivan, Huband and Twaddle JJ.A.) entered
a verdict of guilty because the facts did not, in their view, support the claim of
entrapment. With respect to the question of the onus and standard of proof, Twaddle

J.A., delivering judgment on behalf of the court, stated rather ambiguously at p. 546:

The Crown does not have to di sprove entrapnment
when there is no evidence that the accused was
entrapped. There is an evidentiary burden on the
accused to show, at Ileast, that there were
ci rcumstances from which entrapnment mght be
inferred. Laskin CJ.C. . . . [in Kirzner, supra,
at p. 501] appears to have been of the view that
the onus is on an accused person to establish
entrapnment by a preponderance of evidence...but it
is unnecessary for me to go that far in this
case.

This comment of Laskin C.J. referred to above appears in the

following passage from his reasons in Kirzner, supra, at p. 501:
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| do not think that the evidence is open to
such a view. Al though the trial judge's charge is
confusing on what is neant by entrapnent, the
accused cannot conplain of the wthdrawal of
entrapment as a defence (assumng it to be a
defence, if established by a preponderance of
evidence) if there was no evidence upon which it
could be based. [Enphasis added.]

151. In Jewitt, supra, Anderson J.A. was of the view that the accused
should not bear the onus of proof on a balance of probabilities. His reasons for so

holding are set out in the following passage from his judgment, at pp. 220-21:

Wth respect to the onus of proof, I amof the
opi nion that the accused should not be required
to establish the defence of entrapnment by a
preponder ance of evidence. The Crown is not, as
suggested by counsel, required to prove a
negative. The accused has the evidentiary burden
in the sense that he nust adduce evidence by way
of cross-exam nation of Crown wtnesses or by
direct testinony that would enable the trier of
fact to conclude that the accused was unlawful |y
entrapped or that there was a reasonabl e doubt as
to whether he was entrapped. The burden on the
accused is no different, for exanple, from the
burden inposed in respect of other defences such
as duress, self-defence, drunkenness, etc., where
the accused is entitled to the benefit of any
reasonabl e doubt.

Counsel for the Crown suggested that the onus
here should be the sanme as the onus on the
accused on a plea of insanity. There is statutory
authority for such an onus: see s. 16(4) of the
Code, reading as follows:

"(4) Every one shall, until the contrary is
proved, be presumed to be and to have been
sane. "

A perusal of the provisions of the Code
i ndi cate that where Parlianment has determ ned to
pl ace a special onus on the accused it has said
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so in clear ternms: see, for exanmple, s. 237(1)( a)
of the Code.
Anderson J.A. also noted a potential Charter issue if the
onus is not on the Crown, and he felt that the accused
who is successful on an entrapnent claimis entitled to

an acquittal as opposed to a stay.

| have come to the conclusion that it is not inconsistent with the
requirement that the Crown prove the guilt of the accused beyond a reasonabl e doubt
to place the onus on the accused to prove on abalance of probabilitiesthat the conduct
of the state is an abuse of process because of entrapment. | repeat: the guilt or
innocence of the accused is not in issue. The accused has done nothing that entitles
himor her to an acquittal; the Crown has engaged in conduct, however, that disentitles
it to aconviction. This point was made by Dickson C.J. in Jewitt, supra, in a passage
cited earlier. ThisCourt in Jewitt, and morerecently in R. v. Keyowski, [1988] 1 S.C.R.
657, affirmed that a Court may only enter astay for an abuse of processin the"clearest
of cases' (Jewitt, supra, at p. 137; Keyowski, supra, at p. 659). It isobviousto methat
requiring an accused to raise only a reasonable doubt is entirely inconsistent with a
rule which permits a stay in only the "clearest of cases'. More fundamentally, the
claim of entrapment is a very serious allegation against the state. The state must be
given substantial room to develop techniques which assist it in itsfight against crime
in society. It is only when the police and their agents engage in a conduct which
offends basic values of the community that the doctrine of entrapment can apply. To
place alighter onus on the accused would have the result of unnecessarily hampering
state action against crime. In my opinion the best way to achieve a balance between

the interests of the court as guardian of the administration of justice, and the interests
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of society in the prevention and detection of crime, is to require an accused to
demonstrate by a preponderance of evidence that the prosecution is an abuse of
process because of entrapment. | would also note that thisis consistent with the rules
governing s. 24(2) applications (Collins, supra, at p. 277), where the general issueis
similar to that raised in entrapment cases: would the administration of justice be

brought into disrepute?

Before turning to the particular case at bar | would like to comment
on therequirement in Amato, supra, that "In theresult, the scheme so perpetrated must

in all the circumstances be so shocking and outrageous as to bring the administration

of justice into disrepute” (at p. 446, emphasis in original). | would, upon

reconsideration, prefer to use the language adopted by Dickson C.J. in Jewitt, supra,
and hold that the defence of entrapment be recognized in only the "clearest of cases".
The approach set out in these reasons should provide a court with the necessary
standard by which to judge the particular scheme. Once the accused has demonstrated
that the strategy used by the police goes beyond the limits described earlier, ajudicial
condonation of the prosecution would by definition offend the community. It is not
necessary to go further and ask whether the demonstrated entrapment would "shock™
the community, since the accused has already shown that the administration of justice

has been brought into disrepute.

In conclusion, the onus lies on the accused to demonstrate that the
police conduct has gone beyond permissible limits to the extent that allowing the
prosecution or the entry of a conviction would amount to an abuse of the judicial
process by the state. The question isone of mixed law and fact and should be resolved

by the trial judge. A stay should be entered in the "clearest of cases" only.
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Di sposi tion

In determining whether the doctrine of entrapment applies to the
present appeal, this Court is restricted to the summary of evidence provided by
Wetmore Co. Ct. J. in hisreasons. | am of the view that a stay of proceedings should
be entered in this case. While the trial judge had the advantage of hearing the
testimony of the appellant, and normally findings on entrapment cases should not be
disturbed because of this, | am concerned that in this case too much emphasis was
placed on the appellant's state of mind. Earlier in my summary of the decisions below
| cited a passage from the trial judge’s reasons wherein he stated that the fundamental
issue was the appellant's state of mind and his predisposition to crime. This, perhaps,
explains why in his conclusion the trial judge stated the appellant was not entrapped
because he acted out of a desire to profit from the transaction. If the trial judge had
been permitted only to evaluate the conduct of the police objectively, | think he might
well have, and in any event, ought to have come to the conclusion the police conduct

amounted to entrapment.

From the factsit appears that the police had reasonabl e suspicion that
the appellant was involved in criminal conduct. The issue is whether the police went

too far in their efforts to attract the appellant into the commission of the offence.

Returning to the list of factors | outlined earlier, this crime is
obviously one for which the state must be given substantial leeway. The drug
trafficking business is not one which lends itself to the traditional devices of police

investigation. It is absolutely essential, therefore, for police or their agents to get
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involved and gain the trust and confidence of the peoplewho do thetrafficking or who
supply the drugs. It is also a crime of enormous social consequence which causes a
great deal of harmin society generally. Thisfactor aloneisvery critical and makesthis

case somewhat difficult.

The police do not appear, however, to have been interrupting an
ongoing criminal enterprise, and the offence was clearly brought about by their
conduct and would not have occurred absent their involvement. The police do not
appear to have exploited a narcotics addiction of the appellant since he testified that
he had already given up hisuse of narcotics. Therefore, he was not, at the time, trying
to recover from an addiction. Nonetheless, he also testified that he was no longer
involved in drugs and, if thisistrue, it suggests that the police were indeed trying to
make the appellant take up hisformer life style. The persistence of the police requests,
as aresult of the equally persistent refusals by the appellant, supports the appellant's
version of eventson this point. The length of time, approximately six months, and the
repetition of requests it took before the appellant agreed to commit the offence also
demonstrate that the police had to go further than merely providing the appellant with
the opportunity once it became evident that he was unwilling to join the alleged drug

syndicate.

Perhaps the most important and determinative factor in my opinionis
the appellant's testimony that the informer acted in a threatening manner when they
went for awalk in the woods, and the further testimony that he wastold to get his act
together after he did not provide the supply of drugs he was asked for. | believe this
conduct was unacceptable. If the police must go this far, they have gone beyond

providing the appellant with an opportunity. | do not, therefore, place much
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significance on the fact that the appellant eventually committed the offence when
shown the money. Obviously the appellant knew much earlier that he could make a
profit by getting involved in the drug enterprise and he still refused. | have cometo the
conclusion that the average person in the position of the appellant might also have
committed the offence, if only to finally satisfy this threatening informer and end all
further contact. As a result | would, on the evidence, have to find that the police
conduct in this case was unacceptable. Thus, the doctrine of entrapment applies to
preclude the prosecution of the appellant. In my opinion, the appellant has met the
burden of proof and thetrial judge should have entered a stay of proceedingsfor abuse

of process.

| would accordingly allow the appeal, set aside the conviction of the

appellant and enter a stay of proceedings.

Appeal all owed.

Solicitor for the appellant: Sydney B. Sinons,

Vancouver.

Solicitor for the respondent: Frank Iacobucci,

Otawa.

1988 CanLll 24 (SCC)



