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83 ﬁe applicant seeks leave to appeal pursuant to s. 139 of the Provincial Offences
 Act ffom\lhe decision of Wright J. dismissing an appeal from & charge contrary to s. 78.1
. of the Highway Traffic Act, :The case concerns Ms. Magno’s_ use of a cell phone while
drwmg her mofof vehicle. There no longer seems to be any contest that while she was

driving Ms. Magno became ill and used the cell phone to contact her mother so her
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motlier could contact her physician. Ms. Magno had a serious pre-existing heart

condition,

[2] The justice of the peace dis'missed the charge on the basis of the exception in
s. 78.1(4). Wright J. disagreed with that decision, but h’e dismissed the municipality’s
aﬁpeal on the basis of the.exceplioq i.n 5. 78.1(5) or the common law defeﬁce of necessity.
Ms. Magno was qoi represented by a lawyer in front of Wright J., and he miéed these

issues to avoid a miscarriage of justice.

[3] .Whi.lc I should not be taken as agreeing with all the reasons of Wright J., I am
sa{isﬁ_ed that this is not a proper case for special leave to appeal. The respondent has now
been before three courts for a inat_ter stemming from a medical emergency. It is not in the
public interest .thal this matter be further prolonged. Nor is special leave required for lﬁe
| du§ administration of justice, The municipality seeks a decision on the interpret.ation of
relatively new legislation. There will be other opportunities to ekploré the meaning of the

exceptions in s. 78.1 and the application of the common law defence of necessity.

[4]  Accordingly, the application is dismissed.
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