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...COURT OPENS (10:00)

, ...OTHER MATTeRS DEALT WITH AT THIS TII.iE
'~S. BYM: ' Number thirteen. John HcGonigal.

: MR. McKAY: eood morning. Your Honour. Mi'

nQme is'McKay, M-c-K-A-y, initial A. 1

a.ppear as agent for the appe11ant who is nc beforo you today. sir.

THS COURT: Ye3.
HR. ~cKAY: Your Honour. the apPQll~nt W~O
stogped on the 10th of ~4o"ember 1689 and

issued an offsnce notice charging h1rn with
, the offence ,of red 1 ight fai 1 to stop

contrnry to the HighwAY Traffic Act. Section

,109. 'eubseQuent to the offence notice being

issued to the appellant he attended ~nd

obta1nod a ~ri~l date of the 26th of July

1989. 1 p,.m... in court. room fjive in this
.,

building. .J: was. agent of record at ~hat

particular time and d~te. ..prior to .

" arra i gnment I made a mot i on to qUD.sh to the
.' Court. Tha.t motion in eGGenCB WBG that thora

I' had been a chnnge--an amendment--a, deletion

.,~~ to ~he origino.1 offence notice and the, section number being.ch~ngsd from 1os to 124 '

.
...C16)'which is in fact the corroct section and

.9ubsQction number for the offence alleged. I

realize fu1l We11 that thQ bod¥~of the ch~rge

sti1' remains the acme. ~y argument to the

1earnQd j~sticQ of the peace at that time.

.Your Honour, was th~t there was an amendmont

and ~ deletion non 1n1tia11ed on an off1c1o.1
.

a It (12168) ,,~o-11"1
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document. The officer was preeent in court,
and no evidence was c~11ed by the Crown to

indicate who in fact had made the deletion
and the amendment. And Section 35 cf the

Provincial Offences Act. Your Honcur,. is

quite cl~a~ that the Court may make an

amendment at ony time ,during tho proceedings,
but there was no eVidQnce induced by the

Crown to give information to the Court ~s to

whom had made the amQndment--or d&letion arid

amendment to ah officia-1 court docllment.-

Th~t is the a,ppellant's position ot thiG

-particular point in time, Your Honour.

THE COURT: Thanl< .you. f~a.y I hear fr~m tho

Cro."n. plea:ue.
~'~:S~~;f\~¥t~: It i3 the Crown's submission, sir,

,thiit ',the certificato was re9ulor on its faco

o"'at!:~the --dated tria'. That it conformad to the

.IProv;Moi'al 'bffenCQ3 Act. That the justico of
I

~.-thG.\:ipeac-Q' ~ot,'ado proper1y in refuoing to qur.sh

~th~'~ce~tificQte on thct data. I submit that
" l~b;~,~~j-u;stice C?f the peace acted proper 1 y.

.
,0. rherrQ"is no grounds for -appeal.

THE COURT: Perhaps I coUld' ~sk th0 Crown to
-4.., ""addr-esG thi B i esUe. I don. t bel i eve the

..' isSUQ, aMd I ~n1 of th~ view that th~ justice,
" ,

whi,o corroct in stating th~t the offehoa mny
"

havQ been suffioiont inform~tion of the
.,

offence. The iGsUS really, 1or this CoUrt,

is 8actio~ 3 (2) of the P~ovincia' Offenc~s
.Act which read:;: " .

"An Offences officer who believes that ona or

--
'--

1/1.""



."".
..,' ...'.. ~ .

., ..
"'" ..-""'

11r .,-" ..~ , , " , , " " ' -,._, -1 .

"': ...'. " ~ :t-'. " ...,, .-",",,- .", -, " ".:.", .'",.. '-, "",',,-, '

3-,... .~. ,.'

/'-

..(.~ ,'. \.

5

10

'-

~
15

20

t;,
; L
,

L. .."" ,.,.

l 25.

,.'

more persons have committed an offence may
is$ue by completing and signing a certificat3

of offence certifying that an offence has

boon committod. and an offonce hot1ce
indicntins to GQt fine for the offencc in 3

prescribed form un~or Section 13, The

off9nco. notice or SUmtnonG sholl be sarvQd
pereona11'1 on the persona chargad within 30

days aftQr the alleged offence occurred."

What has happen9d here is that the offence

notice, ns I see it. there was an error cn

ita faco by re1orri ng to thQ wrong secti or..

In~tead of iG~uing an information '..,hich th~

officar had tha option to do under
section 22 (2) with tha consent of the

Attorney Ganer~l or ngent. Tho officer

unilaterallY chose to than amend the

certificate of offence, But thoro is no

Gvi d,eho8 that tha t ~mended. ce rt if i ca te wh i ch

then bacame.a new cGrtifio~te was served upon

the accuGGd within ~O d~~s and tha~'s the

.difficulty this court i~ h~\/ing.
(.tS. S'{t~: It io crown's submission th~t it

doesn't be'come a noW certificatG. The
c~rtificate W~S sufficient by sotting out thQ

offence USihg the" wording that ;s nllowed for

.by rQgulation. red 1ight fail to stoPa simp';
correct~ng the section numbgr. The Crown'G

sLJbmiGs;"on.doQGntt maka it a ne...l certificate..,. .
The dorendnnt Was informad of the case he hod

I
to meet. He was i nforme"d of tha burden th~t

would be on him at trinl. And the Crown's30
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!;:;,i submission thGre is ~omp'i~nce with the Act,

and the mattar was proparly determined on its

mQrit.
THE COURT: Do you have the nGW wording under

124 (16).
Ma. SYM:. I hQve tt copy of the front pl1ga of

the regu1nt1on and then the pagQ dealing with

the wording..
BEAsONS FOR JUOOMEt~T

°.
(Orally):P.o. J. _~Q~DER. T.

~..
t.

t-

'w
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THE COURT: ThiG Court iG of the view that

thoro i$ a provision under part one which.

a11cws cQrt~'n offencQ$ to be commenced by

wny of obrt1ficate of offQnce. This;s.
rsnlly a bummary procedurQ to avoid necessity

of having to swear a forrn~l ihform~tion and
~

.°.'0 ,isGu,O a summon:; l\3 is contQmploted under p~rt

, thr~G of the Provincia; Offences Act.
, ° Ho.../Qver. it's a stl\t\{tory requirement that

..
,."~' t"equires strict comp11ance, There is no.., , .

,,' proiJi sion unde'.,. the provinci ci 1 Offences Act

to amend ~n original document after execution

or acceptance of GQrvice by the accused.

This is a matter that ehould'o:have boen done

by motion. 1t is the '/iew of this Ccurt that.
the officer haVing choaeh to ~mend the

.origina1 documents without authority, in

fact, has nullified these proceeding. The

.
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officer had. a,n optioh. The option wr.s to
.then issue a summons under pnrt'three .,.,1th: 

the consent of the Attorney eener~ll Th~
off1'cer ;:a11 ad to do that I He toolt 0 zhor t

cut. Thor,o is no provision in the Act for

such,n ahort cut. and 1 am, therefore, goinu

to qua~h.the inform~tiQn. ., .

MR. McKAY: I thanl" , Your Honour. I t.hal..\~ !"J

friend.
*****:4(*:t:
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This is to cQrtify thQt
tho foregoing 1~ Q true
and nccurat0 transcript
of my ro~ord1 ngs to t,he.-
bast of my nbi1ity.andGI~i"l. ..
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