
...C"""! ,,~

,
~

--
!

...,'.::::' ,
:;;;:'

.THE ONTARIO COURT (PROVINCIAL DIVISION) ,

I

BET WEE N : , ° FARUK OKTEM °

5 Appellant --

...00. .' _., .. d' , an

--HER MAJESTY THE QUEEN :::.:; ,.,_0 , -., 10 .:.0 -0 -~e~.pon.d.ent 0.. _..

:- ' .'.- .-' ..'

-'0" -'. ,'.', ***********., , ,. ,"00 .

,
';;R E A SON S FOR J U D G MEN T

15 ,
I '

Ii;

BEFORE HIS HONOUR, R.B. DNIEPER

on January 30, 1992, AT OLD CI.TY HALL. ~ t'~.
~fici'"f"""' t"o;c" ,

***-******** '..~c..,; ,

.:; ;;
-~. 1~.r:~ "'

20 "C"
.~';c

, .
APPEARANCES:

F. Oktem.. Representing himself

G. Kelly, Esq. Counsel for, 'the Respondent
25

\

.***********

'. .

30 ' :

.
..

.-t:. I ' :;.'

;
I
I .".

11

Lt '.. -, "[,1" i il.



i

" ;
: 2 .

.Reasons for Judgment
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I Dnieper, P.C.J..
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REASONS FOR JUDGMENT

DNIEPER, P.C.J. (Orally):

Actually, there is no evidence. The evidence
5 ..

is that the accused was ~,~~~ting 'a motor vehicle,
,",; on the date and time in qu~5:.tion, w~thin th~__.

-municipality named, on the ~on Valley park~ay.
'.' He was travell ing be low ..the .speed limit; rio

..,. ..I" :.-.'" evidence of anything else, ;;nd the car struck

10 .~.: a post off the road. ~ -'" .-'

..-'

~ ..." The of f icer investigated; asked the accused

for an exp.~anation and the officer said, "Ij: "

was not satisfied with the .e"x.planation so I.
.~ laid a cha~ge of careless driving". Whether

.the elements to support the charge were
15

present or not, apparently, didn't enter the

officer's mind to check.

In any case, the Justice convicted, but he

could not have convicted unless he convicted

on the basis, solely, of circumstantial evidence,
20 so that he presumed that because the car hit

the post, this man was guilty of careless driving.

But the very learned Baron Alderson sitting at

Liverpool Assizes. in 1838, in Hodge v. the

Queen, reported in 1838. Second Volume of Lewin's

25 Cases, at page 227 and in Volume 168 of the

English Reports at page 1136 sa1d thatcircumstantial

evidence ma)' form the basis of a conviction where

t a rational inference can be drawn of gUIlt, and

.where there is no. other rat~onal explanation for

the facts. I-le dIdn't Sny If the accused gives
30 . 1 1 . d '

a rat~ona exp anatlon or oesn t gIve 1t,
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.Reasons for Judgment

Dnieper, P.C.J.

,
-, "where there is no ratiorral explanation". ,. ..'

This point was considered by the learned
.;. .5 Chief Justice McCruer ',_.~s he.~..,t'h-en was, ""of the.-." '. ._., -~.

.high co'urt. He heard .an appeal in a case ., ....'. ,:,' ..-" called ~~!-'-~~~~-=~~~~:'-. where the cir- '..,' ': "

~.. .:"_- cumstances her~~ were. e'xactlY-,,-.,.as .those in ~E~. -I

'_:'.'_.~._~:'." ...:Th.elearne-d-:.J.usti-ce-.'-a:ffi.rmed:'the conviction _: -.' " .',
..0; ", -, ..:"'. ...'- -,
-"., stating, :.!'It =,is not~.-to:.'C.rown' 'to rebut fanciful ~~ I

.-.: ..'. 10 ':~'.. def~nces",'. -~~::.. :.~.:~. .,.,' .,~:: ' ~ :'~'.., .~

.,'-:.~. But he sites, ::~ith appr,oval, .:th~ concept in " .-'

.-.~:. ~~. But, he~,e the,__def.en~~~:t says, "I_hit -.
., ,. ~ patch of wa,~:.e;r", tha~ '.s.tn~:. ~,nly explanat,ion.

.., -..;,. This is an explanation. If the explanation is '-
15 given, whether it is rational or not, it must

be accepted. If it's not given and there is .'

a rational one, it still cannot be the basis

for a conviction.

In this instance he --the accused said, "I

20 hit a patch of water ': Whether the Jus tice

believed the man or whether he disbelieved him

completely, he had no foundation to convict

.because if he believed him, the rule relating to

circumstantial evidence cannot be used to support
the conviction. If he didn't believe him, the

25 Court acted without jurisdiction.

As Pnrly as 1930 thp Ontario Court of l\ppeaJ i~

~~~~L_~~h~ ~~ pointed out that,
"uncontradicted evidence of any witness is entitled

.to Some weight". If thj s testiMon}' is giVen.
30 some \~eight, it certalnly rebuts any presUmptlons

and certainly ma:,es inoperable the ruj,." in

!:!9dg~ case.

., .~,,- ,""., ' ,. .". , '.c' ..." .",. k
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" ., .-" -.,", '.'. .' .,..'.:, '.. .-" '.'.."', ':. ";-.,

-FuthermoI:.e, in a more resent case of May 19-91, ,.

5 the Supr~~e Court of Canada in the case of ~
:- :... .' .QG:~en v-.- ~~K) sa1.d,. ,"It was bey'ond:.£n~=-~-:-~ -". ~=

--.".- = ':. -.'--=:- :.. .'-..: ~.{isdi<;::tiQ_~_.Of..,tl:1~. tri~r.. o,~... t-p.e cas:.e .to co,!!\- .-.,.- .~-
.' ., -.~ -=- '. ~-

;. -,.. ~... p.1etel.Y.~-5:.regard.,,:..gg.contested evi_9.~nce": aIl9-_. --"':::::..
" "~ ..'.- ' .-' .-' .-,-;:':,-,,:,-,:.. ..,. .':t.5~Y t}eIa-~hat .t-:_he:'."J)Jdge ..~as ~:~thout.:-J--U~-~.Sdis:-~_.~.-:.~: ~~

-'-, -'. : ,..- ,;=:' ' ;-'
.., .~-- .-'. ..'."" -'.- tfon in.-.~i 'case..:=-::.~ere' t.he Justic'e. had--tQ -"7. -::::~.

:~ .-=.' :.-. :;.:.. -..: ~10 --'. g~~e s~me~~~,i9h~-::.::t_.o~.uncon.tested. e.vi~:n.c~.:'~and.:..=-:,:.,. =-~::

., ' .-.~---
:- .:':'., .~.:..':.' ':.1;:.oe Jus.ti-c.:e;;;was.w'ithout .j'u.risdict-ion.'.'t:o.':conVic_t;"'~'

'.-:'-'- '.. ..-: :.."..- ':.'. ..:~ :::. "'~~s .act:.uf~I:y. i~~~.;;-:;C1.ass {~:. 'cas~ a'n~ ~~the one~:~.-:-'-':' ,~.

"'.- .'. :E:na.t is. 'mos:t.. O~.en run-.across.. -.:. ,.. '-, ;.;.

~~=:=;:~ ..:-:=-: _..:.- ~:~:- ~. :. --.~-=..-:. ~ .T-li.e apoeal is- .allowed and an acquitta:J. ente~ed". ".:'..
"'. 15 * * * * * ..

,

20 -

This is to certify that
."- ..-the foregoing is a true

and accurate transcropt

...' . -.of my recordJ.ngs to ...ne ,

.best of my ability and
,25 ski 11 .
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