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2.
Reasons for Judgment

Dnieper, P.C.J.

REASONS FOR JUDGMENT

DNIEPER, P.C.J. (Orally):

Actually, there is no evidence. The evidence
is that the accused was operating a motor vehicle,
on the date and time in éﬂgégion, within the_
municipality named, Qn'the.pon Valley Parkway.
He was travelling below7£ﬁ§A§peea liﬁit; no
evidence éf anything'elgé, gﬁd the car struck
a post off the road. P R

The officer investigated; asked the"%ééused
for an expdanation and the éﬁficer séid, "I
was not saEisfied with the explanation so I
laid a chatge of careless driving". Whether
the elements to support the charge were
present or not, apparently, didn't enter the
officer's mind to check.

In any case, the Justice convicted, but he
could not have convicted unless he convicted

on the basis, solely, of circumstantial evidence,
so that he presumed that because the car hit

the post, this man was guilty of careless driving.

But the very learned Baron Alderson sitting at
Liverpool Assizes, in 1838, in Hodge v. the
Queen, reported in 1838, Second Volume of Lewin's

Cases, at page 227 and in Volume 168 of the

English Reports at page 1136 said thatcircumstantial
evidence may form the basis of a conviction where

a rational inference can be drawn of guilt, and
where there is no other rational explanation for
the facts. He didn't say if the accused gives

a rational explanation or doesn't give 1it,

_ I'-i J
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Dnieper, P.c.J.

“"where there is no ratiormal explanation™

This point wag considered by the learned
Chlef Justlce McCruer, as he then 'was, “of the

hlgh court. He heard -an appeal in a case

called McIvor v, the Queen;-. where the cir-

cumstances here were- exactly as- those in Mclvor.
) Y. ~-Vor

The learned Justlce afflrmed the conviction

statlng It is not“to’ Crown to rebut fanciful

defences" 'st

But he 51tes, with approval, the concept in .
Hodge. But here the defendant says, "I _hit
4 patch of water", that 'S the only explanatlon

This is an explanatlon If the explanatlon is -

given, whether it is rational Or not, it must

be accepted. If jt'g not given ang there is

a4 rational one, it sti)} cannot be the basis
for a conviction.

In this instance he -- the accused said, "I

‘hit a patch of water" Whether the Justice

believed the man or whether he disbelieveqd him
completely, he had no foundation to convict
because if he believeg him, the rule relating to

Circumstantial evidence cannot be used to support

the conviction. If he didn't believe him, the

Court actegd without Jurisdiction.

As early as 1930 the Ontario Court of Appeal in
Gunying . the King pointed out that,

uncontradlcted evidence of any witness jg entitled

to some weight" ¢ this testimony is given

some weight, it certainly rebuts any presumptionsg

and certainly makes 1noperanle the rule in

Hodges case.
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Futhermore, in a more resent case of May 1s91,
the Supreme Court of Canada in the case of the
' Queen V- ﬁv}x) sald "It was beyond the — e ;:
:". j. }urlsdlctlon of. the trier of the case to c;;: _ =.
- pletely disregard“ggcontested ev1dence“- and _
- they heldithat the'ﬂudge was w nout Jd£ZSdlc—ffff
N . " Here the Justice had-tg - = "oz
) Py _?Weigﬁgéto;uncontested'evidendegand;;:nff;%;
T 't e Justiderwas.- without jurisdiction-to- conVLCt“AEZ?
ey Thls actua"—Q 1s™a" EIaSSLe.case and the one T &=
i fhe apoeal ls-allowed and an acqulttalAeﬁteFed_ fTE”
P S
This is to certify that :
“the foregoing is a true
and accurate transcropt
of my recordings to the
best of my ability and
skill.
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