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gilting in hig chair. They did not know
ad. They discovered, of course, that
this for the purpose of

residence and saw him
whether he was asleep or de
he had been shamming, thal he had done
getling sympathy from his girl-friend. .
Section 98(1) of the Criminal Code provides in part:
ol of an Indictabte offence fn the commianion
threntened or attempled and for
aumment for ten yemn or more

9R(1) Where a person I convicl
of which violence againat a person 18 wnesl,
which the offender mny he sentenced to impri

or of an offene under section B3,
that in those circumstances the

The section goes on to provide
ghall make an order

court, in nddition to sentencing the offender, . .
prohibiting the offender from having in his possession a fireann or

any other matter ov item veferred Lo in the aection for a period of
time not less than five years andd not exceeding 10 yeanrs,
Section 98(2) provides that where a person i convicted of

certain offences

.. other than an offence refe
which vinlence agninat a person was tis
Judge, Juatice or magintrate, ag the case may he, may ...

rred Lo in aubaection (1), in the commirsion of
ed, threntened or altempted, the cowmt,

impoge a prohibition order.

The position of the Crown i the : ‘
98(1) includes n person such a3 Vandermeulen in this particular

case. | disagrree. 1 Uiink that the phrase “a person” relates to some
person other than the accused. Accordingly, T would grant leave

to appeal, but dismisa the appeal.
MACFARLANE J A - agree.

W the phrase “n person” in 8.

CHEFFING J A= T agree,
CRrAIG . Ao Leave is granted, but (he appeal is dinmissed.
Appeal dismissed.
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RAHEY v, THE QUEEN

Suprente Court of Canada, Dickson ¢ JC Beety, Eatey, Melntyre, Chawinard *
Lamer, Wilson, Le Dam ond Ta Fovest 1] Moy 14, 1947,

Constitutional law — Chader of Ughts —— Enforcement of vighte - Cotrt of
competent jurisdiction — Accused alleging that right to (0 inl within rensonable
time Infringed - AHegntion that Infringement tesull of 11 month delny by
naghstrate o deliveriog judgment on miotion for directed verdict o eircwm-
stances superior court court of competent jurisdiction Accosed mny properly
npply to superior court for temedy - Candinn Chmter of Rights and
Freedoms, sa, 1i(h), 24,

Contatitutional lnw — Charter of Rights  Trinl within rensonnbie time - -
Depn tment of National Hevenue beginning invealtigntion into necused's nlfnies
B 1978 - Accuned's tax Habillty senssersed nnd chintgen of tcome tax evasion
Inid in 1981 — Taking of evidence before magistrate commencing In March,
1982, and completed In November, 1982 - Magistinte thea renerving for 11
manths on application for directed verdicl hiefore dismissing nppeation -
Numerous ndjoursments during H-month period - Accuned’s nasels in hands
of receiver pending completion of criminal procecedings Aceused's right to
trial within reasonable time infringed by (rinl judge’n delny in renderlog
judgment on directed verdict saotion - Stay of proceedings spproprinte remedy
in circumstances — Factora (o be convidered in determining whether right to
trinl within rensonahle tme infringed - Canndinn Charter of Righta and
Freedoms, ss. L1(h), 24,

The acensed was first investigated by members of the Depan timent of Natjonal
Revenue in (978, at which time al of his bueks, vecord aml adormments were
seizedd. Tn 1980, the necused’s tax liahility wan reagseased amd e 1980, the necased
was placed in receivership by the Minister of Hational Reveane In August, 1981,
the aceused was charged with tax evasion over u period of wiv veas, Taking of
evidence in the accured's case began hefore n magisteate in Mach, 182, and aler
nuny adjournments was completed in November, T fo December, 1982, an
application was brought by (he acensed for a divected verdut aml this was
adjourned for approximately one manth, Over the ensuing 11 montha the case was
repentedly adjourned for jodgment on the application Mear the ewd of the |t
month period counsel for the aceused wrote to the Crown tequesting that the
charges be withdrawn in view of the delay. ‘Fhe Crown apphed fm mamdamns o
corpel the mugistrate to vender w decinton wul the aceused thew applied 1o {he
superior court to dismiss the charpen on e basia that his vight 1o teial wilhin a
reasonable time had heen infringed. ‘The following day e magstiale rendered s
short decision dismissing the neeused’s applivation for a divected verdiet. A few
days later the neeused's application to the superior count wan heard and the appli-
ention was granted amd the charges dimnissed. The Crowa then appealed to the
Nova Seotia Supreme Courd, Appellate Division and the appest s allowed on the
basis that the accused had not been able to show auy prepudice by veason of the
delay. On appenl by the aceused to the Supreme Court of Casda, held, the appeal
should be allowed and a stay of proceedings ordered,

Court of compelent jurisdiclion
Per Lamer 1., Dickson C.1.C., Beotz, Estey, Wilson and Le Dan LT conewnrving:

*Clonina d ). took no part in Hie judgnent,
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trial eourt is a conrt of compelent juris-

Canadion Charter of Rights and
complete mul

An a general rule in an extant cave the
diction for the purposes of A 24(1) of the
Freedoma. However, the waperior conrt ahould alan hnve constant,
concurrenl juvisdiction for a a, 2401) applicntion and while the aupering cownd shikl
decline to exercise this discrelionnry Jurisdiction wnleas, in the opinion of the
puperior court amd given the natwre of the viokation or any other civcumatanee it is
more suited than the trial court to asseas amd grant n remedy that s jual wwl
an clem Iy 1 ense whete the superior conrt shoubd exeteine juris.
althongh the trinl court was n comt of competent Jurindiction
maperior et ninee the

appropriate; this w

diction. In thia cnae,
it would be preferabie that the matter be dealt with by the

delay in trying the necused which ia being challenged as unreasonable is the resull
of the trial jurlye's own inw lion for 11 mnntha white deliberating on the motion for

a directed verdict.

b, Melntyre J  concarrving. While asomuch as possible iwnen of
doeall with by the teind jidpe there muat sl all Himes
to which 1esmt ean be bl to dletermine

whether an nccused’a conntitulionn) right te he triedl within a veasonable time las
been infringed. Whenever there i no other comt seised with the procesdings or
where the court s seised is unable to provide an effective remedy then the
superior conrt iy exercize jurisdiction, This was elemly such a case sines the
complaint of unzeanmbile delny wan directed al the delay of the trial judge himaelf

ro that hin eapacity to consider what vomedy was appropriate and just in the
While in most cases where the siperior

confine its jurisdiction to vemedying the
in exceptional cuses the
procesdings. Tn such 2

Per La Forent .
unreasonable delay shonld he
be & court of competent jurisdiction

circumatancea was obvinusly impaired.
court doea exercise jurisdiction it should
existing delays and not attenpting to vemedy past delays,

nature of the delny witl be nuch an to call for an el Lo the
ease the trial jidgen involvement in the delny may make it inappropriate for him
to deal with the matter and it would (hus be not enly proper bul essentinl for the
superdor court to grant a vemedy il the rights pmaranteed by the Charter are to he
fully protected. In this care, the superior coml judge quite properly exercised her
dincretion to grant s remesly under s, 2400 not wilhstansding the fact that the delay

complained of was nn fonper ongoing since the judpe hoed vendered a judgment on

the applicatlon for a directed verdiel.

Unreasonable deluy. fuctwr s o be considered

Dickeon €2.0.C. concurring: The test of rearonableneas under s
11(h) of the Chmter involvea n balancing of the inherent impairment of the
accused'n Interests as of the moment he was charged, fram the very faet of heing
prosecuted, such impririnent becoming Incrensingly pronouneed with the passige
of time, againat three other fuctors: (1) waiver of (ime perioda, (2) time require-
menta inherent in the nature of the ense, and (3) fimitation Lo institutional
he acenned need nol show actial impaivment to render a. ) opera

a the righl under & 110 actual prejudice need nt
HI). Fhere exists an

Per Lamer J .

resources. T
tive. While prejulice wlelie
be, indeed Ia not, relevant to eatablishing » violation of s,
irrebultable presumption that as of the moment of the charge, the aecared sulfers
guarantee in g, 11(0) Is aimed ot limiting and that the prejudice
accused's ability o pwunt a full and faiv defence was nof
relevant to a determination of whether there hiad clapsed an unrensonable period of
time. Such a factor is to bhe congidered in determining whether an accused's right te
a fair trinl an guaranteed by s, FHd) haa been viokited bt not whether a s T
violation han taken place v factor to be considered when

Prejudice ia, however,
determining whether nremedy wlditional to a stay of proceedings should be

a prejudice that the
increnses over time. The
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granted where there haa heen a violation of s, 1(hy. Smee n LHD) protects an
aecused apainst over-long subjection to a pending eriminal case and nins to relieve
apainst the stress and anxiely which would continae antil the auteome of that cuse
the time-peviod to be considered rung until the completion of the case with the
determination of guilt o innocencs, I thin ease the Tt delay while the
application for a divected verdiet wan pending was oneasonable b whei e as here
challenged under the Charter, must be explained  fn this civena explanation waa
offered. While waiver of lime-periods by the accased niy be o Taetor in deter
mining whether a delay is unveasonable i coubl ot b il that in the
circumstances of this case the accnseds consent Lo the many wdjounmments
requested by the trinl judge was an uneguivoral waiver. Acquiereence Lo ndelay
that is requested by the judge in whose hamds the fate ol aomotun for a diveeted
verdict lies must be asgessed differently than acquiescenee b Huse delays sl
proceedings that are made at the vequest of the Crown When the mnjnslil"u‘d .
month delay is inserted into the aver all period of fime fiom when the necased wis
charged hin vights wnder o, 1ID) biave elearly been mfvnged

Per Wilson )., Bstey J. concarting: bn determimng swhether o not Lhe delay in
disposing of charges against the acenaed was reasonable prepuhiee (o the accused
resulting from the debay is very relevant, 10 the passage of tme b prejudiced the
acensed in his ability o make full answer sl delence (o thae charges hrought ‘
against hian, as was found by the superior comt judpe in s e e then there was
no reason Lo exclude this from consideration in determoong w bether o not the
delay was reasonabile. While such prejudice may abio be velevant m considering a
violation of 8. 11G6) this does not prechude its consideratiom wuler = FIM). In this
case there was evidence before the court upon which the superior court judge could
praperly have found an impainoent of the aceused’s Dty and seenrity interests
avising specifically from the delay in disposing of the charpes agamnst him. So long
as viva voce testimony played a fairly centeal vale in fhe eare it was open toa judge
to infer that the passage of Ume will dull memories, particolady where, as in this
case, the events are routine hookkeeping rangactions wiieh o curred 10 years
earlier, It was enough that the aceused could demonsteate that civa roce |l'.‘:|i;llllll\'
was an important element in the case, 1t was then open to him T buttress this
claian by leading evidence as to Ue erdinary and immemorable wature of the events
thal witneases were being asked 1o recall and the over all tume span that they
covered. The accuged's liberly wnd seewrity inteveats were alw nnpaived by the
vecvivership, The accused had shown a direet cawanl bk between the delay in the
criminal proceedings and the ungoing receivership, Fioally, m the context of juedge
genetated delay it is unfair Lo deem waiver on the basis ol consent o the Judge's
adjournment of the case as opposed 1o a consent Lo a Crown vequest for an
adjournment. In general, the defence i in a very delivate position when it eomes lo
complaining about the eonduet of & trial and waiver shoulb nol be deemed to have
ocenried where coungel has comsented fo judge genecited adjmnment,

Per L bain J., Beetz . concwrving: ‘The Gtors to be comsidered and weighed in
determining whether there has been an infuingement of the npht te be tried within
a rensonable time are: (1) whether the delay complained of 1 promn foee ungea-
somahle having regard Lo the inherent time requirements of the patienlar ease; th
the reasons or responsibility for the delay, having vepard te U conduet of the
prosecution amd the aceused including the question of Gilue to obigect or waiver, as
well as the conduct of the court and any responsibality which may be reasonably
assigned o the unacceptabie ipadequacy of institutional vesomee 00 the |u'¢-_|'mlu~lv
caused Lo the acensed by a o teotar delay. Prejudice caeset byoadefay teonn
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accuned’s right o a fair trial and in particular his vight to full anawer and defence
Is a relevant consideration in determining whether there has heen an infringement
of the right to be tried within a reasonable time. Although it ia not ensential o
auch & determination it in a factor which, if established, is entitled to pauticular
weight. Where, an in this case, the issnes turn to some aignifieant extent on
teatimony auch prejudice may be Inferved from the Inpse of an unrensonable period
of time. However, the ¢ffect of the delny in this case on the aceused’s buninens,
becaune of the possible relationship between the cvimingl proceedings and the
recelverahip, wan not a factor or circnmatance to he taken inte nccount. The
asnesmment of the prejudice cnuned to the accused’s accurity interests shonld not
take the particular circumstances of an accused into conaideration,

Per La Forenl J., Melntyre J. concurring: Section 118) of the Chmter does not
merely guarantee a tight to be brought lo trial within a rearonable time, it
gusranteea n right which extenda to the Ginl itnelf and ensures that n decivion ia
rendered promplly. It therefore cleatly encompnsses the conduct of a jwlge in
rendering & decialon. 'T'o the extent that the lapse of time hetween the Inying of the
charge mud the vendering of jidgment is genuinely anavoidable Al ean he said Lo
arine purely from the fnt of the charge then there enn be no question of wnrea
sonable delay. The principal intereats of the necoserd selevant o trind within a
reasonable Lime nre the hherty interests which may be impaived either by impris-
onment ar by hail conditions; the secarity interests, which as a genernl rule are
impnired by the anxiety, streas and atigmatization avising ot of the defay which in
thin case inchided the neizure of the aceured’s assets; the fair trial interest which
may be Impaived in thia context Lo the extent that defay foreseenbly damages the
ability to present an effective defence. In this ense, the necurity intereata of the
accuned were substantinlly impaived and we found by the superior comt judge (he
trial judge's detny hnd wlio seviously prejodiced the neenned’y ahility o conduetl hig
defence. Theae s, however, no vequitement thal the necused prove aclual
prejudice to hin defence in order to eatublish that the delay he faced wan unrenson
atle. While prejudice 1o the vight of the aceused fo n fair Gial may help to juatify
the claim under s, 1) it ennnat be regarded aa essentint to it The impairment of
theae Intereats muat in making & determination of reasonableness be balaneed
agrinal any proper venrona for delny wdvanced hy the Crown. I this ease, no
rennona were advanced nwd the only justifieation that could possibly be advaneed
for the tlelay wan the conrent of the acensed. Any comsent, however, musdt he clear
and unequivoend s fully informed. Silence on the paet of the nectied in e nee of
delay cannot sutomaticnlly be taken as conaent o it Given (hat the delay in thin
cnse In cauned by the hnlpe himsell the consent of the acenaed to the request for
adjournmenta was largely pro forma. The accused conlil not yensombly have

refured and demanded an immedinte decision.

Unreasonable delay.: appropriate vemedy

Per Lamer J., Dickson C..C., Entey and Wilsin L1 conearring: Inhevent in the
conatitutional right to be tried within a reasonable time is the right not (o he tried
beyond that point In time and thereafer no comt haa jurisdiction to try the
accuned or order that he be tried in violatlon of that right. ARer the passage of an
unreasonable period of thme no trial, not even the fairest possible (rinl, i permis.
sible. While it is open to the courts to take preventative menaures haaed on their
inherent pawer Lo control the procesa prinr to an actual violation of 8. THD), where
on balancing the vatious factors the comt deltermines that the accuaed’s vight to he
tried within & reasonable time has already been contravened, a stay of proceedings
will be the appropriate minimum vemedy. 10 s nol pecensarily the only remedy nnd
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it may be that in certain cases dismissal of the charges ia nppropriate. Where,
however, an accused choores, as in this case, (o challenpe the process hefore the
end of the trial under a. 11(0) of the Charter be then electto poat 4 definitive but
premature end to the process instead of o final determpution an the issue of guilt
or innocence and in such eage the proper cemedy i3 n st o proceedings. Aceond-
ingly, the appeal should be allowedd and the proceedings stayel

P'er e Dain J., Beetz ). concwrvimg: A stay of pracesdimg: i the sppropriate
and just remedy for an infringement of the right to be toed within a reasonable
time. This is not beeause a breach of . L) in praperly cliscacterized as a jurisdie-
tional defeet but simply beeanse some other remedy such asan ovder to expedite
the proceedings, that would compel the trial of an acensed bevond a reasonabile
timie, cannot be regarded ag appropriate wl just,

Per La Forest J., Melntyre I concarving: Theve canmat e any single remedy
for an accused whose trial has not been belild within a ceicmibile time, Reason
ableness iy a flexible concept and a delay may be more w lesscnnreasomable having
vegardd to all the cirammstances requiring that the semedy bedjosted accordingly.
Section 2400 of the Charter cequives the comt to grovide aocomedy for delay thit
is appropride and just in the cirenmstances That iaadate comconsistent with the
notion that in a criminal conlest there can only be one temedy tora breach of s
IEh). That o stay of proceedings s the enly remedy swhich bapgnopriate stems
from the concept that unrensonahle delay vaises o jursdhetional question, but this
approach has previously been rejected. What is an approprsde yemedy in the
civeumstances must be determined having regavd o the mterents protected by s
i) Often the most obvious remedy wonld be to e qpedite the proceedings. Tn
selecting o remedy the reviewimg eort ahoubl beca o woned cnely Gacbins ag the
Jength i mature of the delay, sevosness of the attence with whiel the acensed s
charged, the nature of the Injuries suffeved by the acoe e and any prejilice to the
arcased’s defonce inhevent In the deliny. T this e tee altenee winke serious was
nod one involving the safety of the publie. As well, the Lt ahat the accused’s
business was under seizuve thronghout the proceedings nnpeeed a0 far greater
burden on him than on st acensed, i His case the toal pedge’s comduet
amounted to a breach of &, 11 The delay was deseribed by the courta below as
shocking Tor which there was no adegquate explostion Lo the eiremmsiances,
although the court should nol grenerilly vewnt tooaonliy ol proccedings ns n means
ol combatting delny theve e cewer where i e thee poape e coinee mmd Hhis wae
e of those cnsed. Aceordingdy, the appead shonbl b allined a0 stay of

proveedings ovdered.
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() 103, {1980) 6 W.W. IR 12T, 61 N W9 I v, Cameron (1982), 70 C.0.C (2)
632, 29 G.I. () 73, [19K2] 6 WAV R, 200, 22 Alta, 110 (2 1, 3% AR 104, )
COLIL 280 affl 3 C.C.CL Cd) 496, 31 G () 287, 1I9R3) 2 WL 670, 6
G.ILR. 3T United Stater v Lowd Hawk (1986), 106 8. CL 648, Uniled Stales v,
MacDonald (1082), 466 V.5, 1; Uited States v. Kwell (1896), 383 U5 165 Snnth
v. Hooey (106D), 393 (LK. 174, It v. Robiny (1814, | Cox .G H4;, Moore v,
Arizona (1973), 414 U.8. 2

Statutes referred to

Canadian Charter of Rights und Freedoma, ra. 1,7, 11th), (d), 24
Criminal Code, as. Oh(IMa) (am. 1986, c. 19, ¢ B0, TIRA) Grep. & suly,

1974-6-76, c. 93, a. HT(1)

Habeas Corpus Act, 1679 (1) K), ¢ 2
Income Taz Act, WSRC 1062, ¢ M8 (nm. BOTLT2, e 63), w239 (an,

1980-81.82 B3, «. IhR, n LH)
Liberty of the Subject Act, RGN VT, o 161
Trealles and conventlona referred to
European GConvention for 1 Protection of Human Righta and  Fambmental

Freedomna, 213 UNCTLS, 222

APPEAL by the acensed from a judgment of the Nova Seolia

Supreme Court, Appellate Division, 13 C.C.C. () 207, 63 N.S.R.
(2d) 276, 11 CRR. 272, allowing an appeal by the Crown from a
judgment of Glube C.LT.D., 9 C.C.Co () 385, 61 N.S.R. (20)
385, allowing an application by the accused to dismiss the charges
of tax evasion mnd making false or deceptive returns contrary lo s,
239 of the Income Tax Act (Can.).

J.E. Fichaud, for accused, appellant.,
E. Bowie, Q).C., and 1), Richard, for the Crown, respondent.

DicksoN C.J.C. concars with Lamer .

BegTZ J. concurs with Ly DAN .

EsTEY J. concurs in part with Lamer J. and concurs with
WiLsoN J.

MCINTYRE J. concurs with La Foresr.),

LAMER J.: There are Lwo issues that ave vaised in Lhis appeal,
namely, whether the Supreme Court of Nova Seotia was a conrt of
compelent jurisdiction for the purposes of an application pursiant
to 8. 24(1) of the Canadian Charter of Rights and Freedoms, and
whether the right of the appellant to be tried within a reasonable
time, guaranteed by 8. 1) of the Charter wan infringed. As was
decided in Mills v. The Queen (1986), 26 CLC.C0 Chd) 481, 20
D.L.R. (4th) 161 [1986] 1 S.C.1. 863, the Supreme Court of Nova
Seotia is a court of competent jurisdiction to grant a remedy nnder
8. 24(1) of the Charter, and, given the cireamstances of this ease,
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it quite properly chose to exervise that jurisdiction. Furthermore,
piven the eriteria I advanced in Midls, T am of the view that the
delay in this case was unreasonable and in viokation of the appel
lant's rights under s, H() of the Charter. I would therefore grant
a stay of proceedings.

Fuels

In May, 1978, the Minister of National Revenue commenced an
investigation of the appellant for alleged contiaventions of the
Income Tax Act, R.S.C. 1952, ¢, M8, as wmended. As o resull of
that investigation, the appellant. was charped in September, 1981,
under s, 2391 and () of the Act with six counts of making
false or deceptive returns for the Gaxation years 100071 and one
count of wilful evasion of taxes in the amount of F129660H.22, On
Mareh 28, 1980, the appellant was reassessed under the Aet for
the years 1972-77. Notices of ohjection Lo the reassessment were
filed by Mr. Rahey on June 20, 1980, The appeal was stayed by
the Minister of National Revenue under s, 28960 of the Aet until-
the completion of the criminal proceedings. On Ly 9, 1981, on
an application by the Minister of National Revenue to - the
Supreme Court, of Nova Seolia, an ovder was pranted placing all
the property and assels of Mr. Rahey and s associated
companies in the hands of a receiver, where at is my under-
standing they still remain,

The information was sworn apainst Mr. Rahey an Awgust 10,
1981, In Qctober of that year he pleaded not guilty to all counts,
The trial began before Judge Melntyre, a provincial magistrate, in
Marveh, 1982. ‘There were  five  adjonrnments  during the
praceedings and the Crown finally closed it case e Noventher,
1982, There was then an adjovrnment undib Decentber 18, 1982, al
which point the defence moved for o divected  verdiet, ‘The
proceedings were adjourned wntil Janaary 20, 1950, Tor Judye
Melntyre's decision, The following adjowrnments, which were
initiated by Judge Melntyre for his decision on the defenee’s
motion for a dirceted verdiet, resulted in the delay which is the
subject of the application by Mr. Rabey, as he apued that il
constituted an unreasonable delay in his trial procecdings,

Jamuary 21, 1981 - adjonrved to Felwuary 4,
February 4, 183 adjourned 1o Febuary 18
February 18, 1983 - adjonened 1o Mareh 4,
Mareh 4, 1983 - adjourned 1o Mareh 18,
March 18, 1983 - adjourned Lo April K

Apil 8, 193 - adjomrned (o At 342

Aprid 22, 1008 - nedjorrnedd to May B

May B3, 0 bjanened to Moy 27,
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May 27, 19K - adjourned to June 6,

June 6, 1981 -~ adjonrned to June 17,

June 17, 1983 - adjournedl to July #;

July 8, 1983 adjonrned Lo July 22;

July 22, 1983 - adjourned to August b

Auguat 0, 19R) - adjourned to August 19
September 2, 1983 - adjourned to September 16,

On Seplember ib, 1983, Crown coumsel appeared before Judpe
Mclntyre concerning the delay. Matters were then adjourned until
September 30th, and thereafler postponed four more Limes:

September 10, 1981 - adjourned to Octoher 14;
October 14, 1183 mljnurn('tl to October 728;

October 28, 1983 . ndjousned o November 18,
November 18, 1943 ~ddeeision on motion, wljourned to Decemher &)

The appellant. attended hefore the court on each of the dates
listed above. In the autumm of 1983, defence counsel wrote Crown
counsel requesting Lhat he contact the judge and demand a
decision. On September 16, 1983, Crown connsel appeared in court
at which time Judge Melntyre stated that a wrilten decision
would be rendered by September J0th, On September 29th, the
pr(‘.-urrmm('tl date for the 30th was (':uu'vllc-t! and defenee counsel
again wrole Crown counsel wlleging a viokation of the appellant’s
constitutional rights and requesting that the Crown withdriw the
charges against. Mr. Rahey, On Octaber 190h the request was
repeated.

The Crown refused the request and on November 1, 1983, filed
an originating notice for an order in the n:‘ll.urc! of mumlc'mum o
require Judge Melntyre to render his decigion on the motion for a
directed verdiel. 0 November 14, 1ox, Me. Rahey made an
application pursuant. fo . 24(1) of the Charter for an ovder
dismissing Lhe charpes apgninst him. This applieation was based on
an alleged violation of 5. 11(h) of the Charter and was presented to
the Supreme Court of Nova Seatia.

On November 16, 1983, and filed November 18, 1983, Judye
Melntyre finally rendered a decision dismissing the motion for a
directed verdiet, After  brief review of the case, he concluded as
follows: “The Cowrt does find (hal adequate evidence has been
adduced to require the aceused Lo meet the charges preferved.”

The appellant’s only complaint. s with the delay hetween
December, 1982, and November, 1983, eawaedd by Judpe
McIntyre's continuing failure Lo come to a decision,

Legislation

Although the appeal g ita voola in the provisions of the

od 1B

Rauey v, 'k QuekN (Lwner 1) n
Income Tax Act, the only velevant legislation for the purposes of
the disposition of this case is ss. 11(0) and 2401 of the Charter.
11, Any person chnrged with anoffence by the aiphn

() Lo be tried within areasonable time;

24(1) Anyone whose tights or frevdonis, prainpterd by this Charter,
have been infringed or denied may apply to a comt ol campetent jurisdiction
to obtain such remedy as the comt considers appropriate wud jost in the

vircinstances.
The judgments

Nova Scotia Supreme Court

Glube CA1T.D. granted the application Tor an order dismissing
the charges against Mr. Rahey: 9§ C.C.C Chd) 88, 61 N.S.R. (2d)
80, 133 ALPR. 385,

She dealt first with the question of whether the Nova Seolia
Supreme Courl was a court of competent jurisdiction for the
purposes of an application under s, 211) of the Charter. She
recognized that generally the trial comt, i this case the
I'rovineial Court, would have juvisdiction foracs 210D application.
However, given the special cirenmstanees o the silwation, she
concluded that it would hive been inapprapriate for Me, Rahey to
have brought his application before the Provieial Court judge fal
p. 392 C.C.C

I find this is st an appropriate applieation te Jee deand by the provineiad
court, which obviously hal jurisdiction. 1 agree that, generally, iU i
preferable for such applications to he wade 1o the connd hearving the matter

‘ot on the ficts and circwmstances of this case 1 el that Dhis i a case ol

wnnsual or specinl cireumstanees, becanse of the delnyin rendering the
decigion on the direeted verdiet, sl it is spgoopretely before the Suprenmn
Court of Nova Scotin, 1 tisud the conpt hns juesdhiction

Glube CLUTD, assessed the question of anreasonable delay in
light of the four factors set out by Powell ool the Supreme Courl
of the United States in Bavker oo Wingo (1072, 407 ULS, b1,
namely, the length of the delay, the reason for the delay, the
assertion by the accused of his vight and the pejudice Lo the
acensed.

Glube G D, held that, given the natwre of the decigion the
trial judpe had been asked toomake, his delay was “shacking,
inordinate and unconseionable”. To peneral, wdecraon on i motion
for a direeted verdict is a brief one mnd there wis o justification
in Judge Melutyre's decision for an H-month delay i veaching hiss
conclusion. She also found that the acensed bl adequately
asserted his vight. Fiwadly, she held that the jadge’s delny had
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Regardless of how il is phrased, the courts below lmv.(-, :l;(l'(‘(:(l
that this delay was unreasonable. The Court. of Appeal differed in
reault beeause it found that there was no evidenee that the unrea:
gonable delny caused prejudice Lo Lhe accused.

In my reasons for judgment in Mills, I elaborated upon what |
think shoulil be the test for determining whether or not there has
been an unreasonable detay under s 11(h). 1 indieated that, in my
opinion, the fundamental purpose of s, LI i.n lo secure, within a
apecific framework, the more exlensive right. to liberty :ll!l'
gecurity of the person of which no one may be deprived exeepl. in
accordance with the principles of fundamental justice. In my view,
. 11(h) is aimed al protecting, in a specific manner and setling,
the rights set forth in . 7 though, of course, the seape of «. 7
extends beyond those manifestations of the vight to liberty and Lo
securily of the person which are found in s, 11th).

Limitations on the liberty of the accused sueh as pre frial
detention are easily and objectively ascertainable. However, the
liberly interest of the accused may also be impaired I)y‘rnnl,ri("-
tions on the free movement of the individual imposed while he is
released on bail.

As regards the security of the person, T am of the view that, in
the context of 5. 11(h), the concepl of security of the person should
not be restricted to physical integrity.  Rather, it should
encompass  protection  againat  “overlong ~ .«';‘iihjoct_i.t_m‘:_ l_.q.' 1»11(_!__
vexattons—and viciasitndesaf ~a~pending “erliiinal “accusation™
Anthony " Amsterdam, “Speedy  Criminal Trial: - Rights and
Remedies”, 27 Stan. L. Rev. 6256 al p. b33 (1976). These vexations
and vicisgitudes include stigmatization of the acensed, Joxs of
priviicy, alvens mid angicly remtting from o multitude of factors,
including possible disruption of family, social life }lml work, legal
cosihf;';_m(!_lllu‘.(-rluinly as (o the outeame and sanction. .

In my view, such forms of prejudice leading Lo imp:lirm.un( ol
the security of the person may, in and of themaelves, constilute a
violation of s. 11(h) if allowed Lo fester over-long.

“To those aspects of Lhe Tiberly and “aceirityinterests, the
American cowrta have added a thivd, the right to a il and fair
defence in n criminal triad, Jong recoguized in Anglo American
case-law. Tn the case of Barker v. Wingo, supra, al p. 632, My,
Justice Powell, on behalf of the United States Supreme Court,
identified the three interests which the speedy trinl right was
designed to proteet:
. (1) to prevent oppressive pretrial inearceration; (i) 1o minitmize ||n(i|-l_\" aned
concern of the aceused; md Gin) to limit Dhe posaibality that the e fenne will he
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impaired. OF these, the most serions ig the Jast, becanse the inability of a
defendant ndequately to prepare his case ehews the Tarness of the entive
system,

The defendant will be prejudiced, it is saggested, by delays
which lead to the loss of defence evidenee, the death or disap-
pearance of key defence witnesses or other formes of unpairment of
the defence: Dickey v, Flovida (1Y70), 398 UL 30 b p. 42; United
States v Fwell (19G6), 383 UL, TG at p. 120

Many Canadian courts, including the courts below in the present
ase, have suggested that this third Getor, peejudice Lo the
accused, be considered with the others in detevmining whether
there has been a violation of s, LIh). T v of the view, however,
that such prejudice, which impairs the ability of the accused to
mount a full and fair defence, goes to the Tairness of the trial and
is more properly related to the vight to a Ene teiad than to the
right to be tried within & reasonable e, Under our Charter, the
Lwao rights are conceptually distinet and are protected by different
sections, Section (D) is designed to ensure that the trial oceurs
wilth minimal delay whereas ss, 7 and TId), amonp others, ensure
that the trial itsellis fair. The following comments, although on a
separale issue, none the less well illustrate the distinetion:

.80 H(h) ensures ondy that e eapid judicial detenmmmatwn of formad charpes
will be achieved, whereas s 1 and FHA) provide the aveniding guarantee
that the integrity of the euatire process will always be aomatter of prime
concern for the court. ["Re Camnhian Claater of Righta and Freedoms, s.
H(h): The Relevance of P're Charge Delay i Assesamg the Right to Trial
Within a Reasonable Time”, per Grabam Garton of U Federal Department of
Juatice, 46 Nild. and P B LR T80, al po (80 |

The distinction hetween the Two vightsa i fobamental, The “Gair
hearving” and “fundamental jstice” provesons ol cs Hd) wd 7
require that a wider mud, to some extent, a ditferent rmge of
factors be considered in the analysis of the delay: the conduet of
the Crown may be properly considered, timely assection by the
accused of his right and disclosure of Lhe nature of tHie impaivment
thereto may be required, remedial velief will be more varied, and
the length of time elapsed will generally he a dess eritical factor
than under s, T10) and s (o be considered in o different light,
piven the difference of purpose for so doing, Indeed, o teial might
well be considered unfair hecause matters were lnoupght to trial
too fasl.

The American approach identifies the interest ina faie and full
defence as part of the rativmade for the speedy Gl vight. This
approach appears to be predicated upon the paiticalae wording
and structaral features of the American Constitaton, which differ
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Charter. Mr. Justice White wrole in
391 U.S. 145 at. pp. 1480

B extemded by the Fith sl Sixth

The teat for determining whether a g
minal proceedings is also protected

Amendments with reapeet teo federal cri
against atate wetion by the Fourteenth Amendment has been phrnaed in a

variely of waya in the opinions of this Court. The queation hna been asked
whether a vight in aeng these “fundnmental principles of liberly and juatice
which lie al the hase of sl our clvil and politieat inatittions,” Powell ».
Alabama, 281 U8 b, 67 (1932), quoting, from Hebes! v, Lonisinnn, 292 U5,
312, 16 (1), whether iU s “basle in our system of jurisprodence,” In Ite
Oliver, 333 WS, 201, 274 (1948); wud whether it in “a fundamental yight,
eanential to o fair {rinl " Guleon v, Waimeright, 312 118, X6, KK RN LTSI
Malloy v. Hopgan, V0 0.5, 1, 6061, Petnter v Tevan, 380 115 100, 403

(1960).

(Emphasis added.)

In Klopfer v. North Carolina (1967), 386 U.S. 213, the Supreme

Court held that. the Sixth Amendment. vight Lo a speedy trial
extended to the states by veason of the Fourteenth Amendment
due process clage. In no doing, however, the court. further
blurred concepls which, under the Canadian Charter, are yuite
distinct. The result in the United States is a combination of the
liberty, security and defence interests under the mantle of the
speedy trial guarantee. It is this very combination which has led
to many of the difficulties faced by the American courts in elabo-
rating the right amd which is al the root of a number of the
criticisma which have been direeted against the landimark decision
of Barker v. Wingo, supra: see for example, 1. Richard Uviller,
“Barker v. Wingo: Speedy Trial Gels a Fast Shuflle”, 72 Colim.
L. Rev. 1376 (1W12); A Amsterdam, loe. cif.

As a resull ol this analysis, although 1 am in subatantial
hat the test to be adopted i o halaneing test, 1 differ
jean courlt. on the elements which are to be
considered and the factors which are to be weighed in that test,
'The reagon why and the extent to which 1 disagree devive from
the distinction between the Canadian Charter's separate amd more
thorough treatment of “the faiv il right” and the American

gituation,
In my view, our leat of rensonableness involves a balaneing of
aloas of the

the inherent impairment of the accused’s intere
moment he is charged from the very fact of heing proseented, such
impairment hecoming, increasingly pronounced with the pasaage of
time, agninat three other factors: (1) waiver of lime periods, (2
time requirements inherent in the nature of the case, and G)
limitations to institutionel veaotrees,

agreement !
with the Amer
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he interests of the acensed which are protected by s. 11
have already been identified as the liberty amd security of the
person, With respeet Lo the security of the person, 1 do nol
believe that actual impairment need be proven by the accused to
render the section operative. An ohjective shmdard is the only
vealistic means through whicl the security interest of the aceused
may be proteced undor the section. Otherwise, . each individual
aceused would have the burden of demonsteating that he or she
has subjectively suffered a form of anxiely, stress or stigmati-
sation as & vesult of the criminal charge. We e dealing largely
wilh the impaivment of mental well being, amadter which can only
he established with considerable difficulty al cansiderable cost, .

As Mr. Justice Breman noted in Dickey v, Flovida, supra, al p.
YK

. there is usnally litte chance of conclsively ahowing the haom sustained by
an aecnsed as a resull of public aecusation. Oue commentato has stated that

iz the prejudiee Lo the acesed which ocears oul side

“there is no way of prov
I social ties,

the courtroom . . . the public suapicion, the gevermy of Lanrdy e
aned the personal anxiely™. Note, The Right o a Speedy Coamnad Trial, 57
Col. 1. Rev. 86, H64.

Neither should the varying degrees of sensitivaly as helween
individual accused be the foeus of the comts’ analysis. A
subjective approach would nol only place a well nigh impossible
burden of proof on most acensed bul might alze lead Lo an
anaceeplable measure of inequality of treatment.

The proper approach, in my view, is to recopme that prejudice
underlies the right, while recopnizing at the s tine thal actual
prejadice need not be, indeed s not, relevant o establishing a
violation of s. LI(h).

‘Phis approach s predicated apon two propositions,  First,
prejudice is part of the rationale for the vight and s assured by
the very presence of 8. 1) of the Charter. Consequently, (here
exists an irrebuttable presumplion that, as of the moment of the
charge, the aceused sullers a prejudice the puaantee ig aimed ot
limiting, and that the prejudice inereases over time,

Secondly, subjective prejudice is irrelevant when determining
anreasonable delay. That Lype of prejudice will, however, he
relevant to a determination of appropriate reliet.

Thus, | respectiully disapree with the comts bl ol iy
respectful view, whether Rahey's ability to monnt o full and fair
defence was or was not impaived is not relevant toa determination
of whether there has elapsed an wnreasanable period of time, TU s
a factor to consider when addvessing a s, Hehy vinbstion, hul not a
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8. 11(b) violation. Prejudice is, however, as I have mentioned in
Mills, a factor Lo be considered when deciding whether a remedy
additional to a stay should be granted,

There is wnother issue to be addressed in this appeal. 1L was
raised by the Court of Appeal bul not decided beeanse of their
finding no prejudice to support a vinkation. Horelates to the apace
of time to be considered. Indeed, the delay of which the appellant
complaing is not the delay between the time the charge was laid
and the moment that the aceused was brought to trial, but rather
the amount of time that it took for the magistrate, during the trial
and after a motion for a directed verdiet, to render hig decision on
that motion. The question raised by the Court of Appeal s
whether the right i protected and the goal of s, 1) nehieved, il
the trial commences within a reasonable time from the charge,
even if it is thereafter adjourned on numerons occasions and is
abnormally and unusually prolonged.

As | have already said here and in Mills, 8. 11{h) protects
against an over-long gubjection to a pending eriminal case
aims to relieve againat the streas and anxiely which continue until
the outcome of the case is final. The delay in the present case
occurred prior to a determination of guilt or innocence and Lhus,
while the case was pending, the appellant continned to he
subjected Lo stress and anxiely. The appeliant altended before Lhe
court whenever Judge Melntyre adjourned the proceedings and
was put under the stress of 19 appearances in court, each one
ending unsatisfactorily. To Lerminate the protection afforded by s,
11(b) a8 of the moment. the trial is commenced without alse congid-
ering a8 relevant the delay that may occur thereafter wonld be to
disregard the purpose of that provision and woukd wnduly
emasculate the protection it was sought to afford. ‘The stipma of
being an accused does not end when the person is brought to trial
but rather when the trial is at an end and the decision is rendered.
The computalion cannol end as of the moment. the trial heging, hut
rather must continue until the end of the waga, all of which must
be within a reasonable time.

In passing 1 should like to add the following comment, Although
it may be argued that the appeal period and the time which it
takes Lo finally determine an appeal may alao be relevant in the
caleulation of 8. 11(h) delays, that issue does not arise here nor
was il raised by the courts below and it need not and shoukd not
be addressed at this time,

Having thus determined that a delay that has oceurred after the
beginning of the trinl ia part of the delay that is to be ealealated

am —-Em s N | =
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under 5. 11(h), we must now determine whether the delay from
the momont Rahey was charped with the offence until Judge
Melntyre rendered his decision was unreasomable. The investi-
pation into the affairs of the appellant was commenced in May,
1978 In September, 1981, the charges were Lad apainst him. One
month later, in October, 1981, he pleaded not pailty to- the
charges. The teial began 10 wmonths kater, in March, 1982, The
Crown closed its case in November, 1982, and the motion for a
divected verdict was pleaded on Deeember 13, 1952 On November
16, 1983, only after wnotion by Rahey for an ovder dismissing the
chipes against him beeause of an wnveasonabile delay in the
proceedings, Judge Melntyre delivered hin deeraon, dismissing
the motion for a divected verdiet and ordeving that the trial
continue. Thus, a further 11 month delay was added to the trial
Process.

The charges against the appellant were complicated and
involved the making of false or deceplive Lax rebwrns aver aperiod
of six years. A lengthy pre-trial and trial process may, therefore,
have been foresecable. However, the 11 month delay was the
result, of inaction on the part of the trial judpe when Faeed with a
deeision that generally is made within a few daya. Glube CLLTD.
alled his delay “shocking, inordinate and wnconscionable”. The
Court. of Appeal referved to his “disgraceful slowness”. T the
words of s. 11(b), the delay is unreasonable and, it challenged
under the Charter, it must be explained. Iven if these 11 months
are inserted into other explained or justiiable periods of delay, if
the over-all period of time elapsed sinee the charpe as o resalt of
the delay is prima fucie unreasonable, there is still aneed for an
explanation aml none was offered.

The Crown argued that the delay in these procecdings “might
have heen obviated or ameliorated if (Rahey] foel declined to
consent. Lo the numerous adjournments, or vaised s concerns
wilth the Crown or magistrate much earlier, or soupht mandamus
himself fong before”. The Crown added that “this weighs in the
halance against him now".

As 1 indicated in Mills, waiver of Ume periods by The accused
may be a factor in determining whether a delay is wnreasonable, 1f
an accused requests, cnuses or consenls Lo a delay, it should
normally be excluded from consideration when assessing reason-
ableness, but such waiver must be clear, unequivocal anil
informed. Furthermore, such waiver merely excludes the time
that is waived from the calenlation of a reasonable time ol does
not affeet the vight itsell, Although Rahey did not conzsent to the
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19 adjournments requested by Judge Melntyre, his behaviour is
not, in my reapectful view, an unequivocal waiver, Section 138(1)
of the Criminal Code requires the consent ol both parties if there
is Lo be an adjournment of the trial for more than eight clear days,
Rahey, wanting to be co-operative and surely not unmindful of the
fact that the delay was at the request of the judge who was in the
process of deliberating on a motion for a directed verdiet,
acquiesced to the wmdjournments, one by one. His numerous
consents Lo extend the time for the decision by the judge resulted
in a delay of 11 months. Had he heen asked at the outset to do so,
he probably would not have consented to wait 11 months for a
decision on his mation, auch decigsions usually being made in o fow
days.

Acquieseence to a delay that ig requested by the judge in whone
hands the fate of & motion for a divected verdiel lies mual be
assessed differently  than acquiescence to those delays in
proceedings thal nve made al the vequest of the Crown. Tt is nol.
unlikely that an accused will consent to a short delay when the
judge is deliberating on the motion for a direcled verdict. That
judge is in a position of authority and the accused would he well
advised by counsel to extend to the judge every courlesy. Such
behaviour, however, cannol be seen ag a waiver for the entive -
month delay. Throughout the trial Rahey acted in such a manner
a8 Lo indicate hia desive Lo speed up the trial. He signed written
admissions of fact constituting 46 pages and his counsel, on
numerous ocensions, apreed Lo leading questions, accepted the
authenticity of documentation, and waived objections. Had Rahey
known at the outset that his consent would result in a delay of
almont one year to present his evidence, he is unlikely to have
been so forthcoming with his consent.

The Lime elapsed from the moment of the charge until the
cloging of the Crown's case was, Lhough lengthy, not in violation of
the accused's rights under s, () given “the time requirements
inherent in the nature of the case”. However, when the unjustified
additional lapse of time cansed therealler by the trial judge is
inserted into the over all period of time, this aceused’s rights
unider 8. 11(h) have, in my respeetful view, been elearly infringed.

Remedy

Now to turn to the vemedy. Apain in Mills, 1 have explained
why a stay is the minimal vemedy. 10 an aceused has the constilu-
tional right to be Lried within a reasonable time, he has the right
not to be Lried beyond that point in time, and no cowrt has juris
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diction to try him or order that he he tried in violdion of that
right. After the passage of an unreasonable peviod of time, no
Lrial, not even the faivest possible trial i pernnssthle. o allow a
trial to proceed alter such a finding woulil he to pacticipade ina
further violalion of the Charter, In Barker oo Wingo (1972), 407
U.S. 614 al p. 522, Mr. Justice Powell wrole:
The amorphous quality of the vight alao leads 1o the aneatsbctinily gevere
remedy of dismissal of the indictment when the cight Juecieen deprived. ‘This
is indeed a serious consequence beeause it meany that o defewdant who may
be guilty of a serious crime will go free, witheut having ineen triedl. Such a
vemedy is more sevious than an exclusionary rale or nveveval Jor aonew trial,
but it is the only possible remedy.

Chiel Justice Burger later weote in Strank v Uhated Stales
A0, 412 LS, 434 at po 440, “In dight of the policies which
underlie the right Lo a speedy Lrial, dismissal st remain, as
fPowell J. in} Barker noted, ‘the only possible vemedy’ ™, The
same is true, inomy view, under s THD), in that s trial cannol be
allowed to proceed subsequent to a finding that o vielation has
oceurred,

I am also in substantial agreement, however, with the following
passage of Martin J.A. in Ke Regina and Beason (1183), 1 C.C.C,
By 20 at p. 43, 1 D.LR, @th) 218 ab p. 240, 88 010 ¢ 65 (Onl.
A

I my opinion there may well be cases where, lalanemy all the various
fuctors ., . it will be appaent that the point is heing sy enched, slthough it
has not yet been reached, when any significant continuation of the delay in the
trial of an accused person will resull in an abridgment of his constitutional
right 1o hie tried within a reasonable time. In thase cicenmstanees the court, in
the exercise of its inherent power (o control ita own prowene nay diveet that
the triad proceed wt an early date and dismiss Dhe el at thee Cranen fiols to

proceed on that «dute.

It s, in other words, open o the courts to take preventive
measures, based on their inherent power (o control their process,
prior Lo an actual violation of 5. 1I(h). Where, however, on
balancing the various factors, the court decides that the accused’s
right to be tried within a reasonable time has alveady heen contra-
vened, a stay of proceedings will be the appropriate vemedy. 1t is
not necessarily the anly remedy, for additional remedies may be
just aned appropriate in the cirenmstances of the case: The stay is a
minitmuni vemedy, to which others may  be added, such as,
possibly damages, il it be proved that there was niahee on the part
of the Crown and resulting prejudice.

Given Glube G D s disiissal of the chaogpees i Thin case, |
think something should be added as repards acquitting i acensed.
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re an neensed will be entitled to more than
a stay and where the approprinte remedy will be an acquittal. This
point has not been paised in thin conrt por in any of the courts
below and, in my view, as little a3 possible should be said on the

point in this case. However, this much might be said. 1f an
accuged chooses, as in this case, to challenge the process hefore
the end of the trinl under s, 11(h) of the Charter, he or she then
elects Lo put a definitive but premature end to the process instead

of & final determination of the issue of guilt or innocence, In such a
case, the proper remedy is, in my respectful view, astay.
I would, therefore, allow this appeal andorder
proceedings ugainst Ruhey be stayed.

There will be canes whe

that the

The facts of this ease are fully set out in the

WIILSON J.:-
amer, and Twill not repeat

reagons of my colleague, Mr., Justice 1

them here.
agme and with Madam Justice Glube, for

I agree with my colle
the reasons given by them, that Madam Justice Glube had juris-
ation and properly exercised her

diction to hear the 8. 24(1) applic:
diseretion in deciding Lo do so in the circumstances of this ease.

I agree also with my colleague and with Madam Juatiee Glube
that the appellant’s right to be tried within a reasonable time
under 8. 11(b) of the Canadian Charter of Rights and Freedoms,
was infringed in this case. Madam Justice Glube dismissed the
charges against the appellant 9 C.C.C. (3) 486, 61 N.S.R. (D)
386, 133 A.P.R. 48h] on the bagis that dismissal wag the appro-
age but in so doing she assumed thal she
ant an order expediting the Lrial
(his point. | agree with Lamer
con infringed goes to the juris-
L on trial o to continue with
ation of my position on this
ation for relief

priate remedy in thia
had the remedinl flexibility to gr
instead. T think she was wrong on
J. that a finding that s. 1I(h) has b
diction of any court. to pul the necuse
the charges against him. For clarifie
aspect [ want to slress the following. An applic

under 8. 24(1) can only be made by a person whose right under s,
11(b) has been infringed. This is clear from the opening words of 8.
24(1). The applicant. must. have aatisfied the court that the
reasonable Lime referred to in the section has already expired. If
it has not already expired the accused may, of course, be entitled
Lo elaim other relief but not under s. 24(1) for a violation of s,
11(h). He may be able to claim in the alternative for relief outside
8. 24(1), e.g., for an order expediting his trial, in case the court
ahould find on his s, 2101) application that the reasonable time has
not yel expired but ix fast approaching. But, in my view, whal. the
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aumol do ig find that hin right has heen violated, f.e., that

court
(the reasonable time hag alveady expived, and still press himoon lo
ipht ander s, 1) in

trial. For Lo do so is Lo deprive him of his n
the pretext of granting hina vemedy for its vielation, 1L follows,
therefore, that 1 cannol agree with my colleague, Mr. Justice La
Forest, that there is a panoply of remedies availahle wder s, 24(1)
for the violation of 5. 1Hb).

Mr. Justice La Forest’s conclusion in this repard seems Lo be
based in part on the lmguage of 5. 24(1) to the effect that the
applicant may apply to the courl “to obtain such remedy as the
court considers appropriate and just in (the eivenmstances”. My
colleague, however, overlooks (he faet that s @01 is a0 pravision
of peneral application which may be invoked by anyone whose
rights under any of the rights seclions of the Charter have heen
violated. What is an appropriate remedy forr 2 violation of one
it may not be appropriate for the violation of another. Accord-
wily expressed so as Lo conteron i court of
competent jurisdiction a broad diseretion as to remedies, The
remedy or remedies, as the case may be, must e tailored to the
particular right which has heen violated. Thiz does not mean,
however, that all remedies are available for the violation of all
rights. For the violation of some rights only one remedy may be
.. For the violation of others a choice of remdies may be
a stay of proceedings

rigl
ingly, 8. 24(1) is necess:

available
available. 1 believe that only one remedy -
—— is available under s. 24(1) where jurisdiction has been lost by
the passage of an anreasonable period of time prio to the disposal
of eriminal charges against an acensed.

The other factor relied upon by my colleague support of a
variely of remedies being available under &, 2000 for viokation of
s. 11(h) in hig view that the contours of the vight wder s, (D) are
shaped by the available remedies under . 24001 G it diftiealt
Lo see how the broad amd general language of s, 0 can provide
any helpful guidance as to the content of the vights enumerated in
the Charter. But even if my colleague’s approach is correct, and |
cannot think that it is, then it must be equally applicable to all
other rights for the violation of which s, 241 affurds a vaviety of
remedies. Reference o the diseretionary remedies available in
termine whether there hag been a rights viokation will
remove all certainty from the content of our finsbamental rights
and make it virtually impossible, exeept ex post fuclo when the
matter comes before the cowrd, Lo determine whether a violation
B ocenrred or not. 10 should be added thal the e uneertain
the content of fundamental righta, the more dil wh b e lor prose

order Lo de
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es Lo ensure that their actions accord with those

cutorial authoriti
righta. 1 do not. doubt that more than one remedy may be available
for the violation of some rights but. the diseretion of the court is

confined Lo the remedy. TU cannot, in my view, under any circuim-
atancea extend Lo the question of whether or nol there hag been a
violation. That is not a matter of diseretion; that is a matter of Jaw
as to which there can only be it yes or no answer. ‘I'he anawer
cannot, in my opinion, be - mayhe, depending on the appropriate
remerdy. ’
I pause here o emphasize that it is rights that are puaranteed
under the Charter, not remedies. The content of Lhose vights
ined by the procedural context.,

cannot, in my opinion, be deterni
This would be to have the tail way the dog. Remedies follow apon

the violation of rights. 1L must first be determined that a violalion
has occurred before remedies are congidered. 1L i the remedy
which must be taitored Lo Lhe right and not vice versa.

It will undoubledly be difficult in some cases Lo decide whether
a lapse of time in hringing an accused to trinl has pansed Lhe
reasonable mark or not. 1t is a question of degree and [ agree with
my colleague that all the circumstances of the case have to be
considered by the court in making that determination. However,
the courts are well accustomed to delineating the parameters of
They decide, for example, whether real estate

reasonablencas,
whether

transactions have been closed within a reasonahle time,
physicians have taken v asonable eare in treating their patients,
whether the vietima of tortious conduct have taken reasonable
steps Lo mitigate their damages. They are, in my view, equally
capable of deciding gomething much cloner 1o home, namely,
whether an accused hag heen hroupht. to trianl withina reasonable
time. If he has, then there has been no violation of 8. 11(b) and 4.

24(1) has no application. 11 he has not, then the prerequisites for a
(. Bul that remedy cannot, inomy

remedy wnder a0 2001) are me
ed with the trial, For that

opinion, be an extension of time to proee
would be to compound the violation.

Of course, we must. he concerned, as my colleague points ont, il
gomeone who (it seems) might well be found puilly of the olfence
charged escapes his or her just deserts hecanse of a violation of s,
11(b). Bub it is the asnwer to this to sel the accnsed’s rights at
naught? Or is it, rather, to ensure Lhe efficient working of the
ayatem? To pose the queation is, | believe, Lo answer it

I have already indicated that T agree with Lamer J. that the
appellant in thin cane wan hot triedd within a reasonable time, 1
have, however, a paint ol dimagreement with my colleague which

Rangy v, Tne QueeN (Witaon 1) St

appears from our respective reasons in Mills o, The Queen (1986),
o CLC.CL Q) 481, 29 DLULUR, (Ath) 168, [1986] 1 SO, 863, 1
believe that in assessing whether or not the delay in disposing of
charges against an accused was reasomable or not, prejudice to the
accused resulting from the delay is very relevint. 1 cannot accept
a “water-Light compartment” approach to Charter vights. | believe
[hat Lhe same factors which are relevant and entitled to consider-
ation in relation 1o an alleped viokdion of one vipht may also be
retevant and entitled to consideration morelation Lo an alleped
violation of another. To say otherwise may well be (o deny an
acensed the full measure of protection which the viph he asserts
was intended to provide.

If the passage of time has prejudiced the appellant i his ability
to make full answer and defenee to the chanpes bronghl against
him, and Madam Justice Glube found in Uhis ease that it had, 1 see
no good reason to exclude (his from consideration in deciding
whether or not the delay was veasonable, [ apree, however, with
my colleague that it may also be relovant on an alleped violation of
s. L1(d). But the one does not, in iy opinion, preciude the other,
‘I'he simple fact is that one of the direel consequences of delay may
be prejudice to a fair trial. Prejudice to o fair trial may arise, of
course, from other causes. 1t would be to return 1o the “forms of
action” Lo say that you must choose between s THD) and () in @
case like the present because the factors aelevant to cach are
mutually exclusive. This is too confining an approach for aconsti-
tutional document framed in broad wud generons tenms.

I believe that there was cevidence helore the cowrt on which
Madam Justice Glube could properly have foumd an impairment. of
(he appellant’s liberty and securily inteveats ariang apecifically
from the delay in dispoging of the charges apauns him, | think
(it MacKeipgan CJUNCGS. 113 GGG (B 297, 6 PSR () 275,
1L, 272) was in error in clavactenizny, Glube (LT DS
decision (9 C.C.C. (3d) 385, 61 NS 1. @A) i) i ferms of a “pre-
sumption” of prejudice unsupported by any evidence [13 CCC
Chl) 297, 63 NS R. () 295, 11 CRURL 272) She diek not, in my
view, “presume’” prejudice or impairment in the way suggested by
my colleague, Lamer J. in Mills, supra. Ralher she examined the
Lranseript, found extensive vina voce testimony, noled that some
of the events dated hack o 1971, and that in wany instances
witnesses conld not recolleet details of the tranzactions, al then
iferred that the appellants ability to make tall angwer and
defence had been impaired by the extra 11 eleven numths' delay.
I s trae Uhal i the appellant had been able to piagoint the exact
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manner in which his defence strategy was undermined by memory
loss, the claim of prejudice would have been that much slronger.
However, il seems Lo me that 8o long as viva voce l,oﬂlm.mn_y
played a fairly central vole in the case, it is open to a jml;zu.l‘n lllf("l‘
that the pasange of time will dull memories, particularly if, as in
this case, the evenls are routine book-keeping transactions which
occurred 10 years earlier. | do nol believe that the appellant. could
he expected Lo produce subjective evidence of memary loss on the
part of the witnesses, | think it should be sufficient for the _||ul_m-,
as Glube C.J.71.1). did in this case, Lo ascertain memory loss objec-
tively or to infer it from the passage of Lime and that l,ll(_'.hlll'(l«!n
on the appellant should be limited Lo demonstrating thal viva voce
testimony was an important element in the case. | Chinde il wasy
also open o the appellant to bultress this claim by Jeading
evidence as to the ordinary and unmemorable nature of the evenls
the witnesses were heing asked to recall and the over-all lime-
span that they covered, This would seem to be relevant to the
weight to be given to hig elaim of prejudice.

I agree with Madam Justice Glube that the accused's liberty and
gsecurily interests were also impaired by (he receivership, The
appellant was reassessed by the Minister on March 28, 1980, He
filed a notice of uhjection to that reassessment shortly thereafter.
However, congiderntion of the reassessment. and his objection was
stayed under s, 239¢1) of the Income Tax Acl, 19007172 .((I:m.'),
c. 63, which permits the Minister to do so where the same iasue i
the subject of a criminal prosecution. A court order pl:u'!ng the
appellant’s assets in receivership was then oblained pending the
decision on Lhe reassessment. Thus, delay in the criminal
proceedings enusedd - corvesponding delay in the appeal of the
reassessment which in Lurn caused a delay in dissolving the
receivership. In these circumstances, il seema to me, thal the
appellant succeeded in establishing a diveet eausal link between
the delay in the criminal proceedings and the ongoing receiver-
ship. He was completely disabled from earvying on his business
during this period. 1 aee no reason why the civil impact of eviminal
proceedings cannot constilute prejudice o the acensed resulling
from delay under s. 11(h).

I wish to emphasize, however, the poinl 1 raised in my reasons
in Mills, supra, namely, that the impairment o prejudice we are
concerned with under a. 1I(h) is the impairment or prejudice
arising from the delay in processing or disposing of the charges
against an accused and not the impairment. or prejudice arvising
from the fact that he has been charped. The prejudice avising from
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the fact of being charged with a criminal offence ia auffered even
where the accused is tried wilthin a reasonable time, 1L s, so to
speak, inherent in the system itself. | apgree with Lamer J.,
however, thal that prejudice must be kept to aominimum by
speedy disposition of the charges against the aeeased. 10 this is not
done, then the degree of prejudice will exceed thal which is the
inevitable concomilant of the system and he diveetly attributable
to the delay under s, 1I(D).

A brief comment on witiver of delay. It would be iy view that;
in the context of judge-generated delay il is unfaiv to deemy waiver
on the basis of a consent Lo the presiding judpe’s adjournment of
the ease as opposed Lo a consent o a Crown pequest for an
adjournment, 1t is obvious that in this case the defence was
inhibited in filing for mandanis and 1 tiinke that in peneral the
defence is in a very delicate position when il comes to complaining
about the conducl of a trial. Accordingly waiver should not, in my
view, be deemed to have occurred where coumsebHmsvonsented Lo
a judge-generated  adjournment and no such  wiver  should
therefore he deemed Lo have occurred in this ease.

I would allow the appeal, set aside the order of the Hova Scolia
Court of Appeal, and order a stay of the procecdimgs against the

appeliant.

L DA Jo—8 would allow the appeal, set asadie the judgment
of the Court of Appeal, and order a stay of procecdings, 1 aneee
with my colleagues Lamer, Wilson and La Fovest L1, for the
reasons given by them that the Supreme Comt ol Nova Seolia
wis, i this case, a courl of campetent jurisdiction within the
meaning ol a0 2000 of the Canadian Chater of Kights and
Freedoms and  thal. the appellant did not - waive the right,
goarvanteed by s, 11(0) of the Charter, o e teed within a
reasonable time, As Lthe reasons for judpment of my colleagnies
indicate, the principal questions on which there are ditlerences of
opinion on the factors to be considered and weipled in deter
mining whether there has been ay infringement of the vight to be
tried within a reasonable time, in particular, the vxtent to which
prejudice is a relevant factor ad the manner in which it is (o he
applied, and whether a stay of proceedings st he vepeded as
the appropriate and just remedy for an infringement of tos right,

In my opinion, the factors Lo be considered amd weighed in
determining whether there has heen i infvingeawat of the right
to be tried within a reasonable time may be somined apas follows:
(1) whether the delay complained of i proma foce uopeasonable,
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¢ inherent, time vequivements of the particular
sponsibility for Lhe delay, having regard
aned the acenned, including the
an the conduet. of the cowrt and

having vegard to th
case; (b) the reasons or re
Lo the conduct of the prosecution
failure Lo object or waiver, as well
any responaibilily which may be reasonably assigned o the
unacceptable inndequacy of institutional resowrees; and (¢) the
prejudice caused to the accused by a particular delay. T have fovnd
the general approach fo the application of these factors by Martin
J.A, in the judgments which he delivered on hehalf of the Ontario
Court of Appeal in It v. Antoine (1983), h C.C.Co@d) W9, 148
D.L.R. @) 149, 41 O (2D 60T, Iee Regina and Beason (1983), 7
C.C.C. @) 20, 1 DL (Ath) 218, 43 0.1 () 6D, aned I p,
Heaslip (1983), 9 C.C.CL () 480, 36 CR. Gl 309, 7T CLRUR, 2075
to be particulurly iluminating and helpful.

With respect to prejudice, T agree with Wilson and La Forest
JJ., for the reasons given by them, thal prejudice caused by delay

Lo an accused’s right Lo a fair trial, and in particular to his right. to
ant consideration in determining

full answer and defence, is a relev

whether there has heen an infringement of the right to he Lried
within & reasonable time, Although il i nol easentinl Lo sueh 2
determination it is a factor which, if established, is entitled 1o
particular weight. Glube C.LT D, found there was such prejudice.
The Court of Appeal disagreed with this finding on the ground
that there was na evidence Lo support it. T agree with Wilson and
La Forest JJ. that where the isaued ina case may turn to some

significant extent on testimony such prejdice may be inferred
from the elapse of an unreasonable peviod of time, In the resull, |1
sulliciently established in

ghare their view that such prejudice was
the present cnse to be & relevant factor in the determination

whether there had been an infringement of the right to be tried
within a reasonable time,

With great vespect, | do not share the view, however, that the
effect of the delay in this case on Lhe acenged’s business, becanse
of the possible relationship belween the criminal law process and
the receivership, is a factor or circumstance to be taken into
account and given particular weight in weighing the prejudiee
caused by the delay. ‘The assessment of the prejudice cansed to
what have been referred to ag the security interests of an aceused
ghould not take the particular circumstances of an accused into
consideration. ‘That would open the door o a differential appli-
cation, based on personal circumstances, of the right guaranteed
by 8. 1) of the Charter, A genernl weight muat be given to the
prejudice caused 1o the aecurity interests of an aceused hy 2

particular delay, whether il is presumed, as supgested by
Lamer J., or inferred, ag sugpested by Wilson and La Forest L.

Finally, 1 am of the view, thal a stay of procecdings is the
appropriate and just remedy for an infringement of the vight Lo be
tried within a reasonable time. 1 do not find il wecessary, in
support. of this conclugion, to characterize such an iul‘rin;:vnw‘lu as
poing to the jurisdiction Lo try an aceused, althouph such acharae-
!urizuli«m may well be justilied for other purposes. 1t is sufficient,
in my view, that a remedy, such as an order to expedite proceed-
ings, that would compel the Lrial of an accused beyond a
reasonable time cannot be regavded as appropriate il jusl.. There
is no doubt, as suggested by La Forest 1o and the crities of the
American jurisprudence, thal this drastic onfeome must inevitably
influence  the  determination  whether  there  has heen an
infringement of the right to be tried within o reasonable time.
This may well ensure that there are compelling reasons for such a
determination, which in my opinion is a goad thing, but it need
not, as the result in the present appeal indicates, and must not, -
deter a court from applying the guarantee of s 110 ina clear
Cise,

LA FPorest J.: - The question in this case is whether asuperior
court judge properly exercised her jurisdiction in dismissing
charges against the accused heeanse of the unreasonable delay of
the trial judge. The case raises, first, the scope and character of
the constitutional right, under s. 11(h) of the Canadian Charvler of
Rights and Freedoms, of a person charged with an offence 1o he
tried within a reasonable time, and secondly, the nature of the
remedy to he provided for breach of that vight Tt al:o raises
prefiminary issue of whether the superior comt judye properly
exercised her diseretion to grant the appellant aovemedy under
24(1) of the Charter, '

The relevant provisions of the Charter are as follow:.

1. Any person charged with an offence ha the vight

th) 1o be tried within a resnsonable tine;

24(1) Anyone whose rights or freedomn, as puatnntend by this Charter,
have boen infringed or dented may spply oo comt ol competent jurisdiction
to obtain such remedy an Hie court considerst appaopn st aul ost i the

cireumstanees,
v . . .
For the reasons that follow, T am of the opinion that the time
taken (o try the appellant in this ease was clearly aeasonable,
(hat the superior court judpe properly exercised her pevadiction to
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grant relief under a. 24(1), and that in the cireumsatances she also
properly exercised her diseretion in dismigsing the charges,

Facls

Following an investigation that began in Mn_v,' 1978, the
appellant was charged in September, 1981, wnder g, 239(1)(«) :I.II(I
(d) of the Income Tux Act, R.S.C. 1952, ¢. 148, as amended, with
one count of wilful evasion of taxes in the unount of $129,66H,22,
and six counta of making false or deceptive returns, Some months
before he was charged, on January 4, 1981, all his property and
aasets and those of his associated companies were pul inlo rm'ui.v-
ership, a situntion I understand that continues to lhiu'(l:\.'y. Trind
hegan before Judge Melntyre of the Provineial .lml;ye.s Courl of
Nova Scotia in Mareh, 1982, and the last Crown wilness was
heard in December, 1982, At that time, defence counsel moved for
a directed verdict dismissing the action.

Argument on the motion to dismiss was heard on December 13,
1982, and proceedings were then adjourned (o January 21, 1983,
for a decision. However, Judge Melntyre was nol. prepared to
render a decision on that date, and the matter wis frther
adjourned. In fact, 14 more adjournments followed, all at the
judge's request and at all of which the appellant was ashked to
appear in order to preserve Jurisdiction, hefore (lnﬁ-m'u.n'mmsvl
began Lo protest. Some nine months had then elapsed sinee the
molion was made,

On September 13, 1983, defence commsel wrote |n the Crown
requesting in the strongest terms that .il seek a deeision from the
judge rince it was not appropriate for him to o so, As nresult, on
September 16th, Crown counsel bronght mn'lmn wam'(.- ‘.huluv
Melntyre relating to the delay aml was promised A decision on
September 30th. On September 28Lh, however, the judge m'(livrwl
a further adjournment until October Fith. In response, defenee
counsel again wrole to Crown counsel on Hc-plc-ml_wr 20h,
demanding that the chavges against the appellint be withdrawn,
He was shocked, he said, to learn that this matter had been
adjourned once again, necessitating Mr. Rahey's appeaving for the
19th time. He, therefore, claimed that the process had gone on too
long, had been totally unfair to the acensed, ol violated his
constitutionnl righta. He, therefuore, requested the Crown to
withdraw the charpea. That vequest. was vepeated on October
19th, alter the judge had once again adjonrned the proceedings,
his time until October 28th, On October 24th, the Crown replied.
It refused to withdraw the charges hut promised to seek

S r-
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mandamaus if a decision was nol rendered on October 24th, When
proceedings were again adjownrned to November 18th, defence
counsel wrote to the Crown on October 28th and Jist, apain
sceking withdrawal of the charges. The Crown instead filed a
molion for mandamus on November Ist, returnable on November
18Lh. In response, defence counsel on November LIt brought. an
application before the Supreme Court. of Nova Seotia under ss.
11(h) and 24(1) of the Charter for an order dismissing the charges,

The following day, November 16, 1983, Judpe Meloatyre finally
renderad a decision dismissing the motion for o divected verdiel.,
Aller briefly reviewing the case, he concluded: “The Court does
ind that adequate evidence has been addoesd 1o yequive the
accused Lo meel the charges preferred.”

In summary, then, Judpge Melntyre's deeision an the motion Tor
a direceted verdicl was postponed 19 times over o period of 1
months, For nine of those months, defence counsel raised no
ahjection to the delay. On September Bith, however, e at length
demanded a decision. When that was nol fortheoniing, he insisted
on withdeawal of the charges by the Ceown, first on September
29t and then on October (9th, 28th and 31st. On November HUh,
with the Crown's mandamus application pending, the defenee
soupht dismissal of the clirges vnder s, 2001) of The Charter, AL
issue was Lhe delay from December, 1982, 1o November, [UR3,
created by Judge Melntyre's continning fatlore to come (o g
decision,

The conrts below
On an application for Charter review, 8§ CC.CC0 Cld) 385, 61
N.SL (2d) 385, Glube CJUPD. Tound that she was o comd of
competent jurisdietion within the meaning of = 2000, cmee vnder
the civenmstancees, it wouldh nothave heen appropriate to apply to
the provincial court judge. As she put it [at p. 3492
{Glenerally, it is prefevable for such applications o de noule ta the comt
hearing the watter but on the G ts nid cireamstances of thee e §fiod Gt
this in a case of unusual or special diremnatanees, becnee ot the delay
rendering the decivion on the divectid verdiet, sl ot vcappropriately bhefoye
the Supreme Cowrt of Nova Scotia
She then turned 1o the question of anreasonable delay, which
she assessed i light of the four Getors set out in Barher o0 Wingo
(172), 07 HLS b1, namely the length of the defay, the reason
for the delay, the aceused's assertion of his npght and prejudice To
the accused. As Lo the lenpth of the delay and the veasons for i,
she held that, piven the niture of the decision the tosd e had
been ashed Lo make, his delay was “shocking, machinale sund



ANADIAN CRIMINAL GASES 33 C.CC (W)

a18

She noted that defence conngel had throwghout
the trial neted 8o ns 1o expedite proceedings andd hig failure to
ohject Lo all stagen of the 11 month delay should not operate to the
detriment of the accuned. She, therefore, aceepted that the
accused had adequately paserted his vipght, Finally, she held that
the judge’s delay had geriously prejudiced  the aceused by
impairing his ability to conduct his defence and lo carry on
business while under a continuing veceivership. In her view, Lhis
was nol a case for simply expediting Lhe trinl. The only appro
priate remedy in the circumstnnees, ahe thonght, was to dismisa
the charges, which she proceeded Lo do.

An appenl wan then lumched to the Nova Seotin: Court of

Appeal, 13 C.C.0. (Kl 297, 63 N.S I (2d) 270, 11 CRUR, AP
should perhaps note that such an appeal wonld not lie hy virtue of
the Charter, for the reasons given hy the majority of this Cowrt in
Mills v. The Queen (1986), o6 GO0 (@Bd) 481, 29 DR (4th)
161, [1986] 1 S.C. 1. K63, However, a Crown appeal lies under s,
606(1)(a) of the Criminal Code from any “judpgment or verdiel. of
acquittal”, which would cover the present siluation: see I v
Jewitt (1986), 21 C.C.C. () 7, 20 D.LR. (4th) 601, [1OHG) 2
S.C.R. 128.
" Afer finding that Glube CLED, was a court of competent
jurisdiction, MacKeigan C.J.N.S. (with whom Jones, Morvison,
Macdonald and Pace LA, coneurred) himsell assessed the reason-
ableness of Judge Mclntyre's delay in light of the four factors sel
out in Barker v. Wingo, supra. He agreed that, Lhe judge had been
disgracefully slow in mitking wp his mind. He found, however, that
the evidence of prejudice was insubstantial and entirely speen-
lative [13 C.C.C. (3) 207 al . 307):

The record aml the representations made iy the vespondent at trind noel on
appeal do not reveal what wilnesaes might now he enlledd or what kind of
evience they might have given which might now be alfected by wenkening of
memaory. ! enn Ol oo evilence of any 1eal or conerele prejudice having been

aulfered or likely to be suffered
Accordingly, he allowed the appeal and directed the trial to
proceed, without considering the question of waiver.

unconscionable”.

Jurisdiction

I turn first to the preliminary uestion of Glube D s
jurigdiction. As | indicated in Mills, supra, I share the view of my
colleagues that as much as possible issues of unreasonable delay
ghould be dealt with by the trind judge. The trial judge ig, afler
all, in the best position to explore all the cirenmatances of the
delay, and has at his or her disponal the fullest range of erimin
remedies, ineluding, for exnmple, a reduetion in sentence.
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there must. at all times be &

But as 1 also indicated in Mills,
can be had to

court of competent jurisdiction Lo which resort
hether an aceused’s constitutional vipht 1o he tried

determine w
Jed e Vhere van be

within a reasonable lime has heen infringed
no right without a vemedy, so there can be o remedy withoul a
court to enforee it effectively. Consequently, whenever there 15 Ho
other court scized with the procecdings, or where the courl so
seised is unable to provide an effective remedy, the superior court
of the provinee miy (-)S(:r(tisv jurisdiction, Cleardy this is such a
case. The complaint here is diveeted al the detay of the trial judge
himsell, so his capacity (o consider what vemedy i appropriate
and just in the circumstanees is ohvionsly impared

In Mills, | also noted that sinee the triad judpe i, a8 arule, in
the best position to deal with questions of pnreasoable delay, the
superior court judge should ordinarily confine his o her juris-
diction to remedying existing delays, and not attempt 1o remedy
past delays. I excepl ional cases, however, the natire of delay
will be sueh as to call for an end Lo the proceedimgs. Apain, the
trial judge's involvement in the delay may make it inappropriate
for him Lo deal with it Tn such cazses it will ot anly he proper, bt
essential for the superior cowrt jJuclpe Lo prant vemedy il Uhe
rights guavanteed by the Charter are to be fully protected,

lu this case it conld perhaps be arpmied, thonph the Crown did
not choose Lo do so, that Glube CLUT I, ouplit oot to have
exercised her diseretion to grant Charter remedy once Judge
McIntyre had finally rendered his decision, 11 seems to e that
there are two answers Lo this. IMest, after 19 adjournmenty, i
may well be that the accused's vights were infrpeed Lo sueh @
depree that they could only be remedied by dismizeal of the
charpes, as in fact Glube CLET D, founld to be the case Secondly,
aned more eritically, when the Lrisd judpe was Bl not merely
implicated, but entirely responsible i the allepred hreeach of the
aceused's constitutional right, it wortld hawe heen utbely imippro-
priate for him to have sat as @ judge in what was eflect his own
canse. Inomy view, therefore, Glube CLL T quite properly
exercised her diseretion to griant s remedy under s 2400, notwith-
standing the fact that the delay complained ol was no longrer
ongpaing.

Nor do 1 think that the appellants capaeity 1o secloa Charter
remedy from the superior court ought to have been linntedd by Lhe
facl that the injury of which he complained might ako Juve een
redressed by an order for mandanes apainst the toad judpe. In

seneral there is no reason why an aveused shonbd Y Linred from
A} 1] .
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constitutional relief by the existence of a prerogative
finition a limited remedy, and therefore
erson wha believes that, his Charter
¢ in aceordingly entitled to

appropriate
writ. Mandamus is by de
Loo narrow a recourse for ap
rights have been infringed and that h
the full range of remedies provided by a. 24(1). Farthermore if, as
I have indicated, the accused's rights had arpuably been infringed
to such a degree that they could only be remedied by dismissal of
the charges, mandamus would nol only be an overly narrow
remedy, but an inappropriate one.

While, therefore, the accuged's failure to seck either mandamus
or a Charter remedy al an earlior atage may ultimately have a
bearing on the question of his consenl or acquiescence (o the
delay, it could nol make it improper for the superior court judpe
to exercise his diseretion to offer relief under a. 24(1) of the

Charter.

The scope of 8. 11(h)
Section 11(h) of the Charter guarantees to any person charped
with an offence the right “to be tried within a reasonable time”, A
preliminavy question, raised in the Court of Appeal but. not
addressed by the respondent heve, i whether that, vight is merely
a right to he hrought to trial within a reasonable time, ov whether
the right extends to the trial itsell and Lhus ensures thal «
decision is rendered promptly. The former interpretation identifies
g. 11(h) with pre-trial interents and woulil leave the protection of
position al trial 1o other provisions of the Clenter,
such aa 8. 11(d) which requires a fair hearing. The latter interpre-
tation, on the other hand, s based on a less compartmentalized
view of the Charter, one thal accepts o possible overlap helween
questions of delay and a fair triad, as well as onoa practical recog
nition that. any ipairment of an acceused’s inleresta ereated by
delay ends nol with trial but with judgment. Aa Brennan . puat it
Dickey v. Florida (1970), 398 U.S. 30 al p. Ah, note T
oceura, the neensed enn auffer the penalties ad
Hia stock of emotional and financial
acily Lo defend himsell may be under-

an accused'’s

At whatever point delay ...
disabilitien of & prolonged proaecation.
resources continuea to be spent. His cap

mined.
that any ambiguily in the English text of the

It seema to me,
wil is resolved by the Tanguage of the French

_Charter in this reys
version, which reads:
11, Tont ineulps a de dooit
(h)  d'étre quyd dans un délii raisonnable

(Emphasis wilded ) While “jugé” can mean “Uried” an well as

Raney v, Tug QuEEN (La Farest ) A2

“judged”, il does not mean “Lried” in the sense ol “hrought Lo
trial”, which would be more properly expressed “subir s
proees”. Rather, iU means “tried” in the sense of “aejudicated” and
thus clearly encompasses the conduet ol judpe m rendering a
decigion.

Some support for this conelusion may he fonned i the decision of
the Buropean Court of Thonan Rights in Wembhaff, judgment of
June 27, 1968, Series A, Nu. 7. Article Heh of the Furopean
Convention for the Protection of Hunian Right< snd Fundamental
Frecdoma provides, in the  Fuplish version, that “everyone
arrested or detained shadl be entitled o toal within a
reasonable ime or o release pending trial”. Like the Charter, the
French version of the convention expresses the: vipht hy meins of
the word “jugée”, which in Wemholf the Furopean Courl inter-
preted as referring Lo the fermination of the traal 1 concluded,
therefore, that the protection offered by the section extended to
“the whole of the proceedings before the comt, ol just their
heginning” (at p. 23).

Quite apart from what may he ple
Fanpuage of s. 1B amd analogous provisions, however, it seems
obvious to me that the courls, as eustodians of the principles
enshrined in the Charter, must Lhemselves he subject o Charter
serutiny in the administration of their duties. Tnomy view, the fact

that the delay in this case was caused by the judpe himsel! nitkes
amnl Lo society in

it all the more unacceptable both to the aceused
general, 1t would be cold comfort to an acensed to be brought
promptly to trial if the triad itself might be indefinately prolonged
by the judge. ‘The question of delay must L open Lo assessment al
all stages of a eviminal proceeding, Trom the Laving of the charpe
to the rendering of judgment at trial. I was qute pooper, there
for Glube C.LE.D. 1o consiler whether adpe Melntyre's
nnneeessiny o

aned Trom o parsing of the

fore,
decision was given within a reasonable time, o
say anything here about pre-charge delay or delay on appeal.

[ should perhaps add that [agee with the point niule by Wilson
J.in Mills that it is essential to distinguish - between the
impairment of an accused’s inlerests that Nows frome the charge
itsell, and the impairment that may flow from debiy in the prose-
eution of that charge. ‘To the extent that Japse of time hetween the
laying of @ charge and the rendering of judpment is genninely
unavoidable it can be said to arise purely from the fact of the
charge. In such a case there can by definition be no guestion of
unreasonable delay sinee it coutd not have heen redueed withoul
abandoning  the  prosecution. Any prejudice sullered by the
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accused during that period, grievous though it may be, 18 a

function of the charge, 1L is not a function of delay, and therefore
cannot be redressed under s, 11(h). In analyzing any . 11th) elaim,
therefore, one must overlook the lapse of time inherent in the
ense, together with any resulling inconvenience to the aceused, I
need hardly be said, of course, thal the conrts, bound as Lhey are
to uphold the right of the accused to trial within a reasonable
time, must carefully scrutinize any fapse of time that is allegred to

be, or Lo have been, unavoidable,

Interrelationship of right and remedy
about, the notion of trial within 2
reasonable time. Indeed, it is one of the oldest. of owr legal riphts,
albeit traditionally one of the least adequately  protected. Its
genesia goes back (o al least Magna Carla in 1215, under !Iw AOth
article of which King dohn made the following undertaling: “l'o
none will we sell, to none will we deny, or delay, vight. or justice”.
(emphasia added). That promise was repeated 10 years later by
King John's son, Henry L, in the worils now found near the
beginning of the Fnglish statule books: “We will sell to o man,
we will not deny, or defer, to any nin, either Justice or Right” (9
Hen. I, ¢. 29, 8, &)
(Fmphasis ndded.) o
The great. defect of Magna Carla, however, lay inils f:l!hll‘(! l'o
provide adequalte mechanismg for the 1‘llf0l'('l'llll?ll|: of the rights it
purported Lo puarvantee. The only redress il established for breach
of its terma was a right lo seize the King's possessions, a remedy
obviously of little wae to secwre trinl within a reasonable time. In
practice, the most effective means of enforeing the right to spc'-mly
trial guaranteed by Magna Carta was the common law wril of
habeas corpus, bat that remedy too, even as improved hy the
Habeas Corpus Act, 16T (1K), e. 2, has serious limitations as
remedy for ensuring brial within a reasonable time, 10 applies only
to what are today indictable offences and anly Lo an accuned who
has been imprisoned. 1L places a burden on the aceused Lo ingist on
his right, and il does not more than guarantee him either release
on bail, or ultimately, discharye without. prejudice (o the Crown’s
right to lay another information. In sum, il really guarintees
liberty rather than a speedy trinl, as the litle of the 'N()\’:l Seolia
Act preserving the writ makes cloar: see Liberty of the Subject
Act, R.S.N.S. 1967, e 164, The wril does nothing to grevenl a
trial from being indefinitely delayed as fongr as the aceused s at

liberty.

There is nothing novel

Rapky v, Tus Queen (La Foreat Az

The broad guarantee of Magna Carla has akso heen given life
through the Criminal Code, which creates certain mechanisms to
ensure that trials proceed within a reasonable time. Thus, in s,
738(1) of the Code, the relevant. provision hive, provides that once
trial has begun no adjournment of more than eipht days may take
place without the consent of both parties. In theory, then, by
refusing Lo consent an accused can al deast enswre that his trial is
never delayed more than eight days at a tine,

In practice, however, an accused’s consent Lo deky may e
merely pro forma. Where, as in this case, an adjonrnment is
sought by a judge who has before him the acensed’s motion for a
directed verdict, the accused in fael hag litHe choiee bul to agree.
Thus, quite apart. from any problen of multiple adjournments, the
Criminal Code provision fails to ensure that a given adjournment
will not give rise to an nnreasonable deliay. Like habeas corpus it
does not maleh the promise made by Magiua Carta,

Broad then as has been the common Taw's statement of the right
(o {rial within a reasonable tme, the remedies available for ils
breach of that right. are often unsatisfactory, so mneh so that the
right has in practice been left lavgely unprotected. Indeed, some
courts have gone so far as Lo suggest that no vight to trial within a
reasonable time existed at common law: see I v Cameron (1982),
70 C.C.CL(2d) 532, 29 CRLCd) T3, [1982] 6 WAV R 270 al p, 272
(Alta. Q.1B.).

What sets the Charter apart from this Cradition s not solely its
constitutional expression of the vight, a right known to the
common b, after all, for more than 760 years, hat lso the hroad
aned Nexible nature of the remedy it provides forats breach, In
other words, iUis not only the Giet that e vight s constitutionally
enshrined that requires us Lo look b it afvesh, but that it s
realfirmed in the context of an entively novel procedural mecha
nism, one which was obviously intended to be used with flexibility
and imagination. Conrts, therefore, can no lonper treal existing
remedies as defining the scope of the right. In eftect, the Charter
plices the guarantee of trial within a reasonable thne in a proce-
dural context thal empowers the cowrts Lo pive Tl meaning to it
for the fivst time.

In attempting to meet this particulir chatlenge, conrts can, in
my view, derive litthe support from Ameriean jorispradenee,
whose usefulness in this specifie aren is limited by ils own
restricted view of the remedy available Torr o delayed trial, The
Sixth Amendment to the United States Constitution, dviwing on
S

Fnglish traditions (see Klopfer o, North Carolin (1067), 386 1.}
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213 at pp. 223-6), provides that “in all criminal prosecutions, the
accused shall enjoy the right to a speedy and public trial”, That
right has heen clearly and persuasively arliculnted in the United
States Supreme Cowrt, first by Brennan J., conewrring in Dickey
v. Florida, supra, and subsequently and somewhal differently by
Powell J. writing for the whole court in Bavker v. Wingo, supra.
In the Iatter ense the conrt identified four factors to be assessed in
determining whether the right o a speedy trial had heen
breached: length of the delay, reason for the telny, the aceuned’s
asaertion of his right and prejudice Lo the acensed (at p. Hi0),

The Barker v. Wingo approach hay found considerable favour
with many Canadinn courts confronted wilh the task of applying s,
L1(b), including the Nova Seotin Court of Appenl in this eane. And
I agree that the work done hy the American courts in isolating the
factors to be taken into account. in determining whether a delay is
unreasonable is of assistance. T would underline, however, that
these factors should not be approached from a eatechetical stad-
point. The court in Barker v. Wingo simply sel these faclors as
among the more important in assessing the reasonableness of the
delay. 1 agree with this. Whether somelhing g reasonable or
unreasonable must always depend on all the civenmstances,

There is, however, another matter that should be emphasized in
assessing the American experience Lo which, in my view, some of
our courts have not had sufficient regard, namely, the remedial
context in which the United States Supreme Court defined Lhe
right to a speedy trial. In Barker itaell the courl stressed that
dismissal of the charge was the “only possible remedy” for a triad
unreasonably delayed (al p. 622), a point. it reaffirmed a year later
in Strank v, United Statea (1973), 412 V.S, 434 at p. 440, In doing
g0 it necessarily allowed ity pereeplion of the appropriate vemedy
Lo shape ilu views of the mature of the ripht, andd more or less
ensured that the Jower courts would Lake a hostile approach to it
Few judges relish the prospect of unleashing dangerous eriminals
on the public. As Professor Amsterdani notes,

(The specter of inmunizing, of “tuming loase”, persans proved guilly of
gerioun criminal offenses has been tharoughly repugnant to ndges, and they
have accordingly held that shockingly Jong delaya do pot “violate” the sixth
amendment. The amendment has therehy been twisted tolally ont of shape
distorted from a guarantee that all acenseds will receive a apeedy trial into a
windfall benefit of criminal immunity for & very few accuseds in whoae cases
the pandemic frilure of onr cowta to provide apeedy rinds han attained
peculiarly outrageous propmtions,

See Anthony G. Anmterdam, “Speedy Criminal ‘Triak: Riphts and
Remediea”, 27 Stan. L. Kev. b2h at po b3 (100). Amsterdam’s

Ranky v Toe Queen (s Forent J) H IO
views have been endorsed in this country by Professor Hog: see
Peter Hogg, Constitutional Law of Canadi, S ed. (14985), p.
764,

The record of the United States Supreme Court itsell does
nothing (o diminish such concerns. In Harker e conrt counte
nanced a five-year delay, and in United States v Lond ek
(1956), 106 S. CL 648, it supported a seven and a hall-year delay.
In practice, such results make the ripght meaningess to mosl
accused, .

The concern of judges in this vegand has been echoed by
academics, who have suggested their ownomeans of restricting the
vight, As one wriler reasons:

The danger (hat guilty imen will be unconditionally sebeas ol mto society is o
apectre that cannot lightly be dismisaed. Society e petahied anneeking some
pssurance that its legitimate interest in bringing the padty 1o justice is not

widuly subverted. Therefore, the comta ean justifiably place some limitation
apon the individuala's vight to be protected against unavonlable deliaya in the

criminal process.

See Schneider, “The Right to a Speedy Trial”, 20 Stan. L. Rev.
A76 al p. 498 (1968). He goes on Lo suggest that no delay be formd
unconstitutional unless it has eveated a veasonable possibility of
prejudice Lo the accused; see also Nole, “Disnussal of the
Indictment as a Remedy for Denial of the Right 1o Speedy Trial®,
G4 Yale 1.J. (1956), 1208 at p. 1211

Why we should follow American precedents, when these have
led judges to avoid redressing unreasonable delay and scholars to
seurry to find ways of limiting the application of the only remedy
there, 1 fail to understand, particnlarly  when the Charter
expressly provides a Nexible remedy to avoid these consequenees.
While it is natural and even desivable for Canadioe conrts to refer
to Awerican constitutional jurispradence in secking o elucidate
the meaning of Charter guarantees that have connterparts in the
United States Constitution, they should be wary ol deawing too
ready a pavallel between constitutions born ta differvent countries
in different ages and in very different civeamstances, particularly
given the substantive implications of hoth ss. 1 and 24(1) of the
Charter. Canadian legal thought has at many points in the past
deferred to that of the British; the Charter will be no sign of onr
national maturity if it simply beeomes an exense for adopting
another intellectual mentor. American jurispradence, like Che
British, must be viewed as a tool, notas a master.

As 1 indicated at Mills al pp. 5679 CCCopp 2079 DULR.,
pp 6 S.CLRG, 1 do not share the view that ihere can e anly
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one remedy for an aceused whose trial has not been held within a
reasonable time. Reasonableness is a flexible concept, and a delay
may be more or less unreasonable having regard to all the circum-
gtances. So the remedy must be adjusted accordingly. T cannot
accept that delays may be adjudged to be wholly reasonable one
day, 80 as Lo deprive an accused of any remedy under the Charter,
and wholly unreasonable the next, so thal the trinl must he
aborted. The mandate given the courts under s 24(1) of the
Charter is to provide a remedy for delay that is appropriate and
just in the circumstances. ‘That mandate in incongistenl with the
notion that in the eriminal context there can be only one remedy
for a breach of 5. 1I(h). "Thin was the view of the majority in Mills.
For Mcintyre J., speaking for Beetz and Chouinard (LI, as well,
had this to say at p. b0t C.C.C, po I8BEDLLR, pp. 9606 S.CR:

Section 2401) ... provides that the appellant mny alitain anele remedy ns the
court conniders “appopriate sl just in the civemnstances”. 1 i difticalt to
imagine fanguapge which conlil give the conrt a wider and lesa fettered disere-
tion. I in impossible to reduce this wide diserction 1o some st of biding
formula for general spplieation in all cases, aml it is nof for appellate cowrts to
pre-empt or cut down this wide dineretion. No court mny say, for example,
that a atay of proceeduga will always be appropiale in a given type of cane,
Although there will be enaes where a trial judge may well conclude that a stay
wanld be the approprinte remedy, the ciremmstances will be infinitely variahle
from cane (o cnse and the remedy will vary wilh the cireumatances,

The notion that a stay in the only remedy appears to stem from
the concept that unreasonable delay  raises a jurisdictional
question. ‘This approach, too, was lully considered and rejected hy
the majority in Mills, supra. Melntyre J. hal this Lo say al p. 500
C.C.C., p. 180 DR, pp 964-6 5.C 1
1t has been acgued mnendemie journals tht any brench of a Chatter vipit
in Jurisdictionnl in nature: . A contrary view has heen expressed in other
writinga: . .. As T underatand the argument, it wonld be that where unrea.
aonable deluy is found to have oceurred in the conrae of the prosecution of an
offence, the cont hefure which the proceeding is taken will therehy have been
deprived of Jurisdiction to denl further with the cane and the prosecution
would come 1o an eml 1 yeject thin view. Seetion 24010 of the Charter has
alated clearly that when a Charter vight s infringed o denied, a person may
apply Lo a cowrt of competent jurisdiction for such remedy as the count
considera appropriate and just in the circumstances. It hna not specified
remedy and has not exchuled the court from further participation in the
matter. 1L has nuthorized the giving of an appropiate remedy by te comt,
This is not language from which one enn infer that wheaever o vight is
“infringed in o prosecution the resull must e n ooy of juriadiction by the trisd
comt, Rnther, it is lanpunge vesting the conrl with power Lo corvect the situa
tion, 1 one nceepts this jurisdictionnl nrgasment, it wonlid e to matkate o
particular rewall in every ense and Lo prevent the exercise of the diseretion
" given bnoa 200 1o pive The wppraprinte vemedy Doy view, the Lt that »

Em --r-

RAnEY v, Tk Queen (L Forest KW

Charter right has been infringed dues uol of itsell give i 1o nrisdictional

ervor, and 1 see no basis for the chiractevization of sonme Chatter viokations ws
jurisdictional while others are not.
For my part, 1 stated at p. 567 C.C.C
SR
Whatever judge exercises jurisdiction under s 2100 of the Charter, be it
the triad Judge or a court of superior juvisdiction, | dooset think its pmvers uf

vediess for delay are limited 1o staying the proceention: Hor do | see anrea-
i), the power

bR LR, . 973

sonable delay as giving vise to g juosdictional isaue Thades
to afford a remedy for the breach of a Charter tphl icom tevme diseretionany.
A comrt of competent jurisdiction may prant sch renwaly s it comsiters
apgropriate and just in the circonatances, Fo eatepinice wneasonalde delay
as jurisdictional and to nke @ stay e only puscabide ghesd sespunse it
wne must oot only rewrite s 2400), but give the opht e T a pre
eminence aver other Chaster vights which, inmy view, neher the language
of the Charter nor the acceptel values of snr soviety wanm

I might conclude by observing thiat many of the factors taken
into account in determining whether the delay was unreasonable
may also be of assistance in arviving al an apprapriate remedy.
Thus the length of the delay merits consilderation hieve. This will
avoid the drastic consequences inherent in e determmtion thal
delay is unreasonable as opposed Lo one that s merely reaching
that point, The reason for the delay is also velevant. i invites a
commaon-sense halancing i response Lo delays that e in parl
allributable Lo the prosecution and in part to the accused. The
remedy ean be adjusted as well 1o respond to the extent of the
prejudice suffered by the accused and the interests ol sociely.

To summarize, the right o Leial within a veasonable time is an
ancient right, whose novelty in the Charter comtest e primarily a
function of the flexible vemedy provided to enforee at by practice,
the contours of the Charter vemedy will do much to povern the
present shape of that right, just as the more limited remedies
available at common law poverned its shape in the past. That
heing the case, there can no more he a single notin ol reach than
there can be a single remedy to meet it whether i the form of a
stay of proceedings or otherwise, The question of breach must,
therefore, be assessed in terms of the interests protected by the
section and such remedy as the court can provide to seeore Them,

The interests protected

Protection of the aceused's physical liberty e, the writ of
habeas corpus illustrates, te most fundamental ol wilely recog
nized aspeet of the right to triab within o veazonable time,
Tpairment of this interest, however, does nolcease with the
release of the aeensed on ll, as habeas eorpoes anght noply. Bl
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conditions  frequently —involve  restrictions  on freedom  of
movement, and as the United States Supreme Cowrt. has noted, a
must seek “to reduce the lesser, bul never-
theless substantial, impairment of libertly imposed on an accnsed
while released on bail™: United Stales v. MacDonald (1982), 406
U.S. 1 at p. 8 Any nssessment of the effect of delay on an
accused's liberty, therefore, must have regard not only to impris-
onment but to any conditions attached to release,

Protection of the aceused's security, another interest secured hy
the right to a speedy trial, focuses on (he psychological rather
than the physical burdens of a pending trinl. Sinee psychological
pressures  are  inhevently diffienlt 1o establish  ahjectively,
however, the parameters of an acensed's aecurily interest are
inherently elusive, whether viewed in the abstract or in the
context of the accused's own situation. However, it is reasonable
Lo infer that the pendency of a eviminal trial ereates anxiely and
concern in any aceused, whether or not he or ghe has ever heen
charged or convieted hefore. In addition, as Warren C.L noted in
Klopfer v. North Carolina, supra, al p. 222, a pending trind “may
subject {an accused| to public seorn .. and almost certainly will
force curtailment of his speech, associations and parlicipation in
unpopular causes”. 10 often limits employment and educational
opportunities as well and, as Amsterdam puts it, it ultimately
restricls “Lhe liberty to go one’s own way owing nobody nothing”

apeedy trinl guarantee

(supra, at p. H33).

In my opinion, it can at least be inferred that an impact of this
nature may be fell by any person who is charged with a eriminal
offence. Such an inference will generally not only he factually
accurate, but will free the acenned of e almost inmrmountable
burden of proving his anxiety. In ansessing the reasonableness of
any delay, therefore, a courl may assume that the accused will
have suffered an impairment to his seeurity interest. Whether this
assumption should not only amount toan inference bul a presump-
tion, as suggested by Lamer J., il is nol necessary Lo consider,
For, at all events, while all aceused may saffer a degree of
prejudice to their personal seenrily as a resull of eriminal charges,
gome will necessarily suffer move than others. The assumption
that an aceused’s seenvity of the person is affected by delay showld
be_capable of being atrengthened and supplemented by proof of
actual prejudice in a particular case. This would, in any case, be
relevant to the nature of the remedy that should be afforded,

I turn now to consider the intevest in v Gair trial, Lust, al the
outsel, say that | do ot agree with the view that the vight wnler

R YAl

Raney v, P Queen (ha Foest )

a. 11(h) was intended solely to redrvess intrusions on the liberty or
security of the acensed. On the contrary, in my view, the effeet of
delay on the accused's capacily Lo defened himsell must be consid-
ered. The accused's interest in o fair trial is s legitimate a
purpose of the right to be Uried within a reasonable time as his
inlerest in hberly am secnrity, 10 s Liae, of course, thal the
interests in a fair trial are protected under ol her provisions of the
Charter, such as s. H(d), bul not, however, in the same manner
as under 8. 11(0). Unfairness produced hy defay may well be more
veadily remedied under s, 11 than under s TG indeed any
remedy it does receive will olten he of i dilterent chaaeter,

natural and just to deal with uestions of fairmess,
in so far as possible, in the conlext in which they arise, Lagree,
(therefore, with Wilson J.'s conelusion in Malls that Charter rights
are nob to be considered in isolation from one another, so that a
finding that a certain interesl (such as the right to a Gair hearing)
is protected wder one geetion of the Charter will preelude the
possibility Thal it way also be protected, Cangentinlly at least,
ander another section. The fact that protection iy be available
under s. L) should nol prevent an aceused (vom having recourse
{1(h) in those eases where the alleped unfairness is

It seems only

Lo 8.
demonstrably the product of delay.

In the United States, of comse, the interest m o G el has

been consistently held to be a vital, it nal the west vital,
component. of the right to 2 speedy toial Tn Dhekey v, Floridu
(1970), 398 1.S. 30 at p. 41, Breanan J.identified the purpose of a
speedy trial in the followings Lerms: “1L s intended 1o spare an
accused those penalties and disabilities - incompatible with the
|n'c-::|uupliun of innocence that may spring b deday in the
criminal provess.”
And in United States v, FEwell (1966), 383 U5 116 at p. 120, the
whole court held that the speedy trial puarantee was desipned,
inter alia, “to limit the possibilities that long delay wall impair the
ability of an accused (o defend himself”, ‘Fhat statement has been
reaffirmed by the Supreme Court of the nited States in several
subsequent cases: see Swith v, Hooey (L9685, 308 VLS 374 al pp.
018, Barker v, Wingo (1972), 407 LS HEEat po 9l Uneted
States v, Lowd Hawk, supra, al p. G,

Siguilicantly, though the suthorities are few,
fair trial appears (o have found expression in the very different
Fnglish jurispradence on Limely trial. Signifieantly heeause both
the Canadian and American rvights, of vonrse, have their genesis
there. Tndeed, the words of - Magna Cutte oy anpdy thad

the interest inoa
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justice delayed s justice denied. As Coke expluined in his

commentary on that statute:
.. the common law« of the vealm phoulid by ne ameans be delayed, for the kaw

in the aureat aanchunry, that noman ean Lake, and the atrongest fortresse to
pratect the wenkent of all .. (Goke, 11 Dnstatutes of the Lawes of Fngland, p.

oh (W. Clnrke & Sous, IRV,
Again, in ¢ v, Robins (1844), 1 Cox C.C. 11 (Assizes), Alderson
B., though speaking in the context of a delayed eharge, found the
delny Lo be umaceeptable because of its impact on the acensed’s

defence:

1L in monatrous to put s wan on his i
he account fur his conduet so for Linek? 10 you necuse v man of o critee the next

dny, he mny be enabled to tring forward hin aervants il fnnily 1o sy where
he was and what he was abiout sl the time; but if the ehnrge be not preferved
for a year or more, how can he clear himsell?
It seems to me, then, that historically as well ag analytically, the
interest in a fair trial must be an important element in any
analysis of the prolection accorded hy the vight to trial within a
reasonable time.

Finally, prejudice to the fair trial interest of an acensed may
arise from the inherent nature of his defence, In many cases,
delay will necessarily (rather than coincidentally) impair the
ability to present a defence. A wilness may leave the country, or
die of a terminal illness, or simply forgel the relevanl circum-
stances. Such prejurdice, it has been argued, ahould be excluded
from consideration under 5. THB) on the basis that il is more
properly addressed under s, 7 ors. 1Hd).

It seems o me, however, that to do o would he to ipnore
legitimate distinetion hetween foresceable prejudice and actual
prejudice, and al the same time Lo draw what 1 have suggested is
an unnecesgary distinetion between s, LECh) aned na, 7 el 13(l). |
is tte that an anreasonable delay - camol he  regarded as
reasonable simply on the basis that il cansed no actual prejudice 1o
the accused's defence. Were it otherwise only delays that impaired
that defence would be prohibited, and s. 11Hh) would thereby be
converted from a right against delay into a1 ripght 1o a fuir trial.
Since Lhat is elearly not its purpose, there is no hasia for requiring
the accused 1o prove actual prejudice to hin defence in order to
establish that the delay he faeed was unreasonable, as the Courl
of Appeal in fact did here, Prejudice to the right of the aceused lo
a fair Lrind may help to justify ws. 1(h) elaim, but it cannot be
regarded as esaential to it. Tnote that the United States Sapreme
Comd. hag reached o similar conclusion: see Moore v, Arizona
(1973, 414 118, 20 al p. 26 Conversely o reasomable delay will

al nfter sweh o lipse of time, How can

-r
Raney v, e QUEEN (L Forest 1) i
ot become unreagonable simply beeause a key defence witness
disappeared during the course of it, despite the fact that it could
be argued that the resulling prejudice to the defence would not
have occurred but for the delay.

I seems to me, however, thal in cerlain cises, where delay
woull involve a foreseeable impact on the ability to present an
effective defence, proof that such prejudice in fuet vesulled nay
be Laken into consideration as part of the injury that the delay
caused to the interests of the accused. Such prejudice would arise,
for example, where the defendant's case was either known or
ultimately found to depend on eye wilness evidenee, [ might also
arise al those stages in the history of a ease where a predictable
drop occurs in the threshold of witness's memories, And prejudice
(o an acensed’s defence clearly might arise from the nature of the
case; the civeumstances of some offences may well be more forget-
table than those of others. In my opinion, therelore, 1o the extent
that prejudice to a fair trial is therent in the delay it should he
regarded as simply another interest of the acensed that may be -
placed in jeopardy by that delay.

In summary, then, I would hokt that the principal interests of
the aceused relevant Lo trial within a reasonable thne are first, the
liberty interest, which may be impaived either by imprisonment or
by bail conditions; secondly, the securily interest, which as a
peneral vule s impaired by the anxiely, stress andd shipntization
arising oul of delay, strongly added to in this particnlar ease by
the seizure of the accused's assets; and thirdly, the fair trial
interest, which may be impaived in Chis context to the extent thal
delay foreseeably damages the ability to present an effective
defence. In the present ease, il is suflicient tosay that the
seeurity interests of the acensed were substantially npaived, il
that, the reviewing judge found that the triab judpe’s delay haul
also seviously prejudiced his ability 1o conduet his defenee.

I wonld add that Charter vights e not exclizively and
narrowly aimed at the aceused. They belong to alb ol us, s the
reasons for the delay may play v degitimate vole in assessing the
remedy, al least 1o the extent that it has a tendeney Lo b the
administration of justice inte disrepute. Phis value e vecopnized i
. 240 Tor evidentiary purposes, bub at is velevant here as well,
aned Che Taet What it is o judge that has caused the delay i sevions
implications for that value,

1L poes perhaps without saying that the impnnment to the
interests identitied above must, i omaking 0 deteromation of
reasonableness, he halaneed against any proper veacons for delay
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advanced by the Crown. I need notenter info a discussion of this
matter in the present case, but wonld by way of example simply
note that the type of offence in question, the complexily of the
facts in this case, the number of charges, the number of accused,
the nature and volume of the evidence and the number of
witnesses, must be taken into account. Nor ahould delay caused
by the accused be ignored in assessing the situation. Here,
however, there was none and the only justification thal could
possibly be advancesd for the delay was the consent of the accused,
a matter to which | shall turn presently.

Remedy

As I have repeatedly indieated, a court of competent jurisdiction
is free Lo employ the full diseretion conferved on it by s. 24(1) of
the Charter in choosing a vemedy for breach of the right to trial
within a reasonable time. ‘That choice as Melntyre J. explains in
the passage cited earlier will depend on all the circumstances, The
Charter clearly tells us that the remedy to be given is that which
“the cowd considers appropriate and just in the circumstances”,
Often the most obvious remedy is Lo expedite the proceedings, 11 a
prosecutor dies, for example, and his suecessor seeks o delay so as
to master the case, an accnsed should advance the prospecet of
impairment Lo his interests and seek limitation lo any such
delay, instead of waiting until the full delay has taken place and
then demanding a stay. The Crown might then he Lold that it had
a limited period within which lo proceed, or else face a slay.
Otherwise, in selecting a remedy the reviewing judge should bear
in mind such factors, for example, as the Jength and vature of the
delay, the seriousness of the offence with which the aecused s
charged, the nature of the injury sulfered hy the aceused and any
prejudice to the acensed's defence inherent i the delay. In the
present case, it is worth noting that the offence, though serious, is
not one that is dangerous Lo the safety of the public. As well, the
fact that the accused's business was under seizure throughout the
proceedings imposed a far greater lurden on him than on most

accuged persons,

Disposition

As [ stated at the ontset, 1 am of the view that Glube CLLT.D.
wna a cowrl of competent jurisdiction, on the hasis that the
accused could not he expected Lo seek a remedy from Judye
Meclntyre, who was himsell the author of the delay. Having found
a brench of s 1), Glube CLT.D. ook the position that all
remedies were open (o her, but nevertheless decided that the only

C=m f
Rangy v, tug Quekn (La Forest J)) HXK)
remedy that was appropriate and just in the cirecumstanees was to
dismiss the charges. The Court of Appeal, on the other hinud, held
that no breach of s, 1) had ocenrred hecanse there wiss no
evidence of any real or conerete prejudice as woresull of the delay,
s0 it never reached the question of a remedy. FFor reasons already
piven, 1 do not think the approach taken by the Court of Appeal
was Lhe proper one.

I is elear to me that Judge Melntyre's conduet amounted to u
breach of s. 11(0). 'The delay itself was deseribed by both courls
below as shocking; there is no adequate expliation for it The
only possible justification for the delay was the consent of the
accused, which must, as T have noled, be tilien o account. in
assessing the reasonableness of the delay. Any consenl must,
however, be elear, unequivoeal and fully informed. Silence on the
part of the aceused in the face of delay cannot automatically be
taken as consent Lo il The bwrden of establizhing the expedi
Liousness of a triad is on the State, nol the aevcused, od that

hurden would effectively be reversed il the aceused were reguired.

Lo assert his vight to prompt reatiment,

AL all events, it seems to me Lhat piven that the delay in
question was caused by the judge himself, the consent of the
accused o the judpe’s requests for continnances wias kagely oo

Jorma, in the sense Lhat he had no veal alternative. tneaely ease,

he was asked by the judge to consent (o a foether delay the day
before jurisdiction would have been lost. Cowdd he veazonably have
refused and densded an immediate decision? | think it is clear
from the tone of the lelter written by defenee counsel Lo the
Crown, secking its intervention, that the aceused felt anable to
adddress the judge himsell on the issue, Nov am U eonvineed that
the demand for a decigion mmounted Lo i consent Lo the previous
delay. Inomy view, the delay cansed by Judpe Melntyre was
unreasonable and in breach of s, THD).

In weighing the remedy that shoukl have heen accorded to this
ase, 1 am particularly affeeted by the strong views of Glube
CLLT D, and the Courl of Appead reparding the unreasonableness
of the delay, the serious prejudice to the accused arising out of the
continaing receivership of his business, and the faet that the delay
was cised by a judge. Not only is an aceused velatively helpless
in the face of such delay, but sociely as a whole i disturbed by the
prospeet  of injustice arising in the  conrts themselves. In
exercising her diseretion to provide a remedy thal was appro
priste and just in the circomstanees, Glube CLT D head the
evidence and took the relevant factors into aceonnt, She aeenedend
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the relief sought from her, which was a dismissal of the charges.
It should be noted, however, that while this was formally the
order heing sought, it is obvious from what transpired thal what
counsel was really seeking as nol to obtain an acquittal but to put
an end to the proceedings. In granting the relief sought, 1 think
this is really what Glube J. had in mind. Under these cireun-
stances, I would dispose of the appeal in the manner proposed by
my colleaguen. Skeptical though 1 am of the general use of a stay
an a means of combatling delay, there are cases where this is the
proper course. In my view, this is one of them,

For these reasons, 1 would allow the appeal, rveverse the
judgment. of the Court of Appeal and order a stay of proceedings

againgt the appellant.
Appeal allowed; stay of proceedings ordered.
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The vespondent, a fagitive, was charged in the Repoblic of Avgentina with the
murder of his wife. After the alleged killing the fugilive e Arvgenting bot shortly
afer his entry into Canada e was arvested wder the Evhadition Act, RS.C
1970, ¢. £-21, and hehl in custady until November, 1982, when beowas sel free as a
result of the failure of Argenting to produce the necessary docwmentation within
twa months of his arvest as requived by wt. 1ol the Eatvadition Treeaty Betieen
the Avgentina Republic amd Great Bedain, 1M (Canc) Tn dune, 1984, Arvgenting
mude a0 secondt vequest o extedition o The fugitive s maun arvested. o
December, PR, ol the commencement of The extradition hearog an application
was mde Lo stny the proceciings due todebny, The extomtition judge Teld thnt in
the absence of any reasonable explanation the 17 manth ddelay between the
fugitive's discharge because of evidentiary problems in the fiust proceedings and
the institution of the secoml proceedings was stnvensonable and, accordingly be
discharged the fugitive. On appeal by the Republic of Avgentina (o the Supreme
Cowt of Canada, beld, Lamer J dissenting in part, the appeal shoukl be allowed
aml the matler vemitted to the extradition jurlge to cantinue the proceedings,

Ler La Forest J., Dickson C.LC Beetz, Melwtyre and Fe Bain L conearving:
The extradition judge erved in discharging the Tugitive on the basis that his rights
wnder s, 1HD) of the Canadinn Charler of Rights wund  Freedins had been
infringed. Section H1af the Chiwater has no application te extondition proceedings.
This is the case notwithstanding that wmt, b of the Extiadition Treaty Detiween the
Avgentina Republie and Greal Brdain, provides that extiadihion shodd not lake
place if “exemplion from prosecudion or puishment has beew avqueed by lopse of
time, according to the laws of the state applying or applied to " Thes provision was
indewded to bring into operation statules of limitatiwons that exist tn some connlries
amd was ol intended 1o appdy to g proavision sneh as s 110y Sectiom 11D is ot



