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Crimnal law -- Appeals -- Extension of tinme for appeal
-- Provincial offences -- Stay of proceedings granted on basis
of violation of s. 11(b) of Charter by 51-nonth delay in

provi nci al prosecution -- Prosecutor erroneously seeking
prerogative renedy with respect to stay and then applying for
extension of time for appeal -- No possibility existing that
appel l ate court would reverse decision -- Prosecutor not acting
with reasonable diligence -- Extension of tinme denied

-- Canadi an Charter of Rights and Freedons, s. 11(b).

The respondent was charged in June 1987 with 78
contraventions of the Building Code Act . Four years and three
months | ater, the proceedi ngs were stayed on the ground that
the respondent’'s right under s. 11(b) of the Canadi an Charter
of Rights and Freedons had been infringed.

No appeal fromthat judgnent was taken within the 30-day
appeal period provided by s. 8 of R R O 1980, Reg. 819, under
the Provincial Ofences Act. Instead, the prosecutor challenged
the stay by seeking a prerogative renmedy. That application was
di sm ssed on the ground that, since an appeal was clearly
avai lable to the prosecutor, s. 125(3) of the Provincial
O fences Act precluded an application for a prerogative renedy.

The prosecutor applied, pursuant to s. 85 of the Provincial
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O fences Act, for an extension of tinme for filing an appeal.

Hel d, the application should be dism ssed.

The applicant had shown what anmobunted to an intention to
appeal within the tine limted; while the intention to
chal I enge the judgnment by seeking a prerogative renedy was not
precisely the sane thing as an intention to appeal, it
nonet hel ess denonstrated a clear intention, within the appeal
period, to have the order reviewed by a higher court.

The 51-nonth delay in this case appeared to be grossly
excessive. The applicant failed to denonstrate there was even a
renote possibility that an appellate court would reverse the
i npugned deci sion. For that reason, an extension of time should
not be grant ed.

Wiile it was not necessary to consider other factors, it was
difficult to understand how there woul d have been any confusion
in this case concerning the right to appeal a stay of
proceedi ngs resulting froma finding of a s. 11(b) violation.
The applicant did not act with reasonable diligence in pursuing
t he appeal available to it. There was no reasonabl e excuse for
not initiating the appeal wthin the appeal period.

R v. Askov, [1990] 2 SSC R 1199, 75 OR (3d) 673 59 C.C.C
(3d) 449, 49 CRR 1, 79 C.R (3d) 273, 74 D.L.R (4th)
355, 40 OA C 81, 113 NR 241; R v. Beason (1983), 43 OR
(2d) 65, 7 CC.C (3d) 20, 36 CR (3d) 73, 1 D.L.R (4th)
218 (C. A), consd

O her cases referred to

R v. Bennett (1991), 3 OR (3d) 193, 64 C.C.C. (3d) 449, 7
C.RR (2d) 145 6 C.R (4th) 22, 40 OAC. 99 (C. A) [affd
(1992), 9 C.R R (2d) 195 138 NR 388 (S.C.C.)]: R V.
Conway, [1989] 1 S.C.R 1659, 49 C.C.C. (3d) 289, 40 C.RR 1,
70 C.R (3d) 209, 34 OAC 165 96 N.R 241; R v. Dunbrook
(1978), 44 C.C.C. (2d) 264 (Ont. C.A): R v. Geely

(1990), 80 Nfld. & P.E.I.R 234, 249 A P.R 234 (N Id.
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C.A): R v. Guener (1979), 46 C.C.C. (2d) 88 (Ont. C.A): R

v. Jewitt, [1985] 2 SSCR 128, 21 CC.C. (3d) 7, 47 CR (3d)
193, 20 D.L.R (4th) 651, [1985] 6 WWR 127, 61 N R 159; R
v. Kapoor (1989), 52 C.C.C. (3d) 41, 19 MV.R (2d) 219 (Ont.
HCJ.); R v. Lee, Ont. Prov. Dv., Wlder Prov. J., COctober
9, 1990; R v. Rahey, [1987] 1 S.C.R 588, 33 C.C.C. (3d) 289,
57 CR N S 298, 39 DL.R (4th) 481, 75 NS. R (2d) 183, 193
A P.R 183, 75 NR 81; R v. Scheller (No. 2) (1976), 32
C.CC (2d) 286, 37 CRNS 349 (Ont. CA)

Statutes referred to

Bui l ding Code Act, R S.O 1990, c. B.13

Canadi an Charter of R ghts and Freedons, s. 11(b)

Crimnal Code, R S.C. 1985, c. C46, ss. 676 [am R S.C 1985,
c. 27 (1lst Supp.), s. 139], 813 [am idem s. 180]

Provincial Ofences Act, RS O 1990, c. P.33, ss. 31(2), 85,
116, 125(3)

Rul es and regul ations referred to

R R O 1980, Reg. 87 (Building Code Act)
R R O 1980, Reg. 819 (Provincial Ofences Act), s. 8

Authorities referred to

Dri nkwalter and BEwart, Ontario Provincial Ofences Procedure
(1980), p. 307

APPLI CATION for an extension of tinme for filing appeal.

Nadi a Kol tun, for the Crown, applicant.

Janmes Lockyer, for accused, respondent.

FAIRGRI EVE PROV. J.:--This is an application by the
prosecutor, pursuant to s. 85 of the Provincial Ofences Act,
RS O 1990, c. P.33 (POA), for an extension of time to permt
the filing of an appeal to this court. The applicant seeks to
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appeal the judgnment of Her Worship Justice of the Peace C
Starr, presiding in the Provincial Ofences Court, which stayed
proceedings in this case on Septenber 16, 1991, after she found
an infringenment of the defendant's s. 11(b) Charter right to be
tried within a reasonable tine. Pursuant to s. 116 of the PQA,
the applicant had the right to appeal this "stay" since, the
Court of Appeal had |ong ago held, it was tantanmount to a

di sm ssal: see R v. Beason (1983), 43 OR (2d) 65, 7 C.C.C
(3d) 20 (C.A). There is, however, a 30-day appeal period
provided by s. 8 of RR O 1980, Reg. 819, under the PQOA,

whi ch governs such appeal s.

The reason why an extension of tinme is now necessary is that
the prosecutor, instead of appealing within the prescribed
period, chose to challenge the "stay" by seeking a prerogative
remedy in the Ontario Court of Justice (General Division). The
application for certiorari and mandanus was di sm ssed with
costs on January 7, 1992. In his judgnent, Langdon J. held that
since an appeal was clearly available to the prosecutor, s.
125(3) of the POA expressly precluded an application of the
ki nd brought before him

I n determ ni ng whet her an extension of tinme should be
granted, a nunber of factors need to be considered. In
Drinkwal ter and Ewart, Ontario Provincial Ofences Procedure
(1980), at p. 307, the authors refer to the "well defined
and reasonably strict" criteria gleaned fromthe cases,
referring specifically to judgnents of the Ontario Court of
Appeal in R v. Guener (1979), 46 C.C.C. (2d) 88 (Thorson
J.A, in Chanbers), and R v. Scheller (No. 2) (1976), 32
C.CC (2d) 286, 37 CR N S. 349 (Lacourcire J.A, in
Chanbers). The requirenents include the foll ow ng:

1. That the applicant has shown an intention to appeal
within the tine limted,

2. That there is sufficient nerit to the appeal;
3. That the applicant exercised due diligence or has a

reasonabl e excuse for not having instituted the appeal
wi thin the appeal period; and
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4. That refusal of the application would amunt to a denial of
justice.

In R v. Geeley, Nfld. C A, January 19, 1990, an unreported
deci sion of Goodridge C.J.N provided by M. Lockyer [now

reported 80 Nfld. & P.E.1.R 234, 249 A P.R 234], H's Lordship

added to the list consideration of whether an inportant
guestion of |law was in issue (which may not be particularly
relevant to POA appeals to this court), and al so whether there
woul d be prejudice to the other party due to the delay in
instituting the appeal. I wll consider each of the above
factors in turn.

1. Whether there was "an intention to appeal”

Wth respect to the first requirenent, the applicant has
filed evidence that instructions were given between COctober 10
and 16, 1991, to challenge the order of the |l earned justice of
t he peace nade on Septenber 16, and that the applicant's
counsel had a notice of application seeking certiorari issued
in the Ontario Court (General Division) on Cctober 16, 1991,
the | ast day of the appeal period. Wile this intention to
chal | enge the judgnent by seeking a prerogative renmedy nay not
be precisely the sane thing as an intention to appeal, it
nonet hel ess denonstrated a clear intention, within the appeal
period, to have the order reviewed by a higher court. In R V.
Kapoor (1989), 52 C.C.C. (3d) 41, 19 MV.R (2d) 219 (Ont.
HCJ.), watt J. held that a simlar error by the CGtown in
choosing the forumfor "inpeaching the correctness" of a
judgnment did not preclude an extension of tinme to permt the
appeal which had been avail abl e.

2. \Wet her the appeal has "sufficient nmerit”

In determ ning whether there is nerit to the proposed appeal,
| accept that the issue is whether there is an arguabl e ground
of appeal, and that the onus is not on the applicant at this
stage to establish that the appeal would likely succeed. | am
al so aware that | have not had the benefit of the full argunent
that woul d be available to a court hearing the appeal, and it
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woul d be wong to assess its nerits nmerely on the basis of how
| expect | would dispose of the appeal if it were heard by ne.
At the sane tinme, | do not think it is enough to state sinply
that every appeal from an Askov stay, as they are now

uni versally known, is "arguable" in the required sense because
one can al ways argue about how certain facts should be
characterized or about how well-settled principles should be
applied to them Nor do | think that it is sufficient nerely to
i mpugn particul ar sentences in the judgnent below, as the
appl i cant has sought to do on this application, if it is
apparent that the result reached by the justice of the peace
woul d have been the sanme in any event and it is clear that no
appeal court would interfere with that result.

In assessing the nerit of the proposed appeal, one cannot
| ose sight of the fact that the information charging the
defendant with 78 contraventions of the Building Code Act,
RS O 1980, c. B.13, were sworn June 8 and 9, 1987, i.e.,
four years and three nonths before the Askov application was
granted by the |l earned justice of the peace. Wiether this 51-
mont h del ay coul d be consi dered reasonabl e turned on a
bal anci ng of a nunber of factors (which, incidentally, were the
ones expressly considered by Starr J.P.), but prina facie, it
seens to nme, such delay was grossly excessive, and the burden
of justifying it was a particularly heavy one.

In addition to being exceptionally long, the history of this
case has al so been rather tortuous. The first trial, which was
aborted in circunstances | will refer to shortly, comrenced
Novenber 23, 1987. Unfortunately, the evidence and argunent at
trial consumed nuch nore tinme than had initially been
anticipated, ultimtely taking 16 full court days and nine part
court days which stretched over a 17 1/2-nonth period endi ng
May 2, 1989. At least part of the problemresulted fromthe
failure of the court at the outset to renove this case fromthe
usual hal f-day per nonth set for the Town of Cal edon provincial
prosecutions and to give it sonme priority in the trial
schedul i ng.

The application attributed much of the slow pace of the trial
to defence notions occupying 10 full days and five part days of
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court tine. It does not appear fromthe excerpted trial
transcripts, however, that the notions were frivol ous or
brought for purposes of delay. One such application resulted
fromerroneous references by the principal prosecution wtness
to the applicable Building Code Act regulation, R R O 1980
Reg. 87, which led to the production and review of what was
described as a witten concordance between the rel evant

regul ation and the one he had m stakenly referred to in his
evi dence. The applicant simlarly described the defence's
cross-exam nation of that w tness as "excessively |ong",
occupying nore than seven full court days. At the sane tine,
one nust observe that the justice of the peace did not
intervene to curtail it on the basis that it was inproper or
needl essly proli x.

At the conclusion of the subm ssions at the first trial on
May 2, 1989, judgnent was reserved by the justice of the peace.
Three weeks later, w thout having given a decision in the case,
she submtted her resignation to the senior judge. The chief
judge determ ned, pursuant to s. 31(2) of the PQOA, that the
justice was unable to continue with the conduct of the trial,
and declined her offer to conplete her judgnent in the matter.
On August 8, 1989, a newtrial was directed by the | ocal senior
judge to commence before a different justice, with 15
consecutive court days in Septenber 1989 schedul ed for the
trial.

The defendant noved before Trainor J. in what was then weekly
court for an order, inter alia, quashing the chief judge's
decision that the first justice could not conplete the trial.
On Cctober 19, 1989, Trainor J. granted the application and
stayed the order for a newtrial nmade by the senior judge. The

appeal by the prosecutor and the Attorney Ceneral was not heard

until a year |ater when, on Novenber 7, 1990, the Court of
Appeal set aside Trainor J.'s order. An application by the
defendant for |eave to appeal to the Suprenme Court of Canada
was di sm ssed on May 2, 1991.

Briefly stated, that is the history of the proceedi ngs which
led to the defendant's attendance in the provincial offences
court on July 24, 1991, to set a date for its trial, nore than
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four years after the charges had been laid. It is also what |ed
Starr J.P. on Septenber 16, 1991, after a careful analysis of
the chronology and a | engthy review of the factors examned in
R v. Askov, [1990] 2 SSCR 1199, 75 OR (3d) 673, 59 C.C. C
(3d) 449, to conclude that there had been an infringement of
the defendant's s. 11(b) right and to grant the m ni num renmedy
for such violation.

Wil e there may appear to be sonme unfairness in applying
current, post-Askov standards to delays tolerated at a tine
when trial courts, at least in this jurisdiction, were |ess
sensitive to their constitutional inplications, the fact
remains that s. 11(b) of the Charter operated as fully in 1987
as it does now. Trial courts today could sinply not permt a
trial to drag on in a fragnented pieceneal fashion over such a
protracted period w thout a waiver by the defendant of its
right. It has not been suggested that the conduct of the
def ence, whi ch undoubtedly prol onged the proceedings,
constituted any such waiver in this case.

Neither, to be fair, can it be said that the conduct of the
prosecutor was primarily responsible for the excessive del ay
whi ch occurred. The scheduling of provincial offences trials is
a judicial function. Were the prosecutor is a solicitor
retained by a municipality |like the Town of Cal edon and not
Crown counsel representing the Attorney General, it is perhaps
nmore difficult than it mght be in a crimnal case to fault the
prosecution for the inadequate court resources causing the
del ay. As has been repeatedly stated, however, it was not the
defendant's responsibility to ensure that its trial was held
within a reasonable tinme. Simlarly, neither party can be
bl amed for the resignation of the justice before the conpletion
of the trial or for the chief judge's decision to termnate the
trial (which decision the Court of Appeal later held not to
have been wong), but those unfortunate circunstances do not
preclude reliance by the defendant on s. 11(Db).

The year's delay before the Crown appeal was heard in the
Court of Appeal |ikew se seens inordinate, given that
transcripts were already avail able and factunms woul d have been
prepared for weekly court. While it may only reflect the
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current institutional limtations of the Court of Appeal, | do
not think that that part of the delay could fairly be
attributed by any court to the still untried defendant.

I n support of her position that there is nerit to the appeal,
Ms. Koltun argued, inter alia, that Starr J.P. erred by failing
to hold that there was no infringenment of s. 11(b) because the
first trial had comrenced within a reasonabl e period. That
strikes ne as conpletely untenable, inconsistent both with the
result in R v. Rahey, [1987] 1 S.C R 588, 33 CC C (3d)

289, and with the analysis adopted in R v. Conway, [1989] 1
S.C.R 1659, 49 C.C.C. (3d) 289.

Ms. Koltun further argued that Starr J.P. erred in failing to
di stingui sh the "unique facts and circunstances of this case"
fromthose in R v. Askov, supra . | disagree. | amunable to
find any arguable error in Starr J.P.'s analysis of the issue,
in her application of the Askov principles, or in the
concl usi on whi ch she reached. Starr J.P. did not adopt the
"mnimalist or reductionist interpretation” of Askov
criticized in R v. Bennett (1991), 3 OR (3d) 193, 64 C C C
(3d) 449 (C A ), at p. 208 OR, p. 464 C. C.C. She did not
focus solely on the length of the delay or reduce the concept
of reasonableness in s. 11(b) to "a sinplistic conputation of
time". Instead, she engaged in the bal anci ng process nandat ed
by the Suprenme Court of Canada, carefully considering the four
factors identified in Askov.

| have not been persuaded that there is even a renote
possibility that an appellate court would reverse the decision
reached below. In ny view, the history of the case and the
authorities binding on both the |learned justice of the peace
and this court dictated the finding which she nade. An appeal
is not "arguable", in ny view, if its dismssal is inevitable.

That opi nion probably makes it unnecessary to consider the
other factors relevant to granting an extension of tinme. For

t he sake of conpl eteness, however, | propose to coment briefly
on the other requirenents.

3. Whether "due diligence" was exercised
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The failure to launch an appeal within the prescribed period
was, as already stated, the result of the prosecutor's
erroneous view of the proper way to challenge the stay ordered
by the justice of the peace. Ms. Koltun, counsel for the
applicant, explained that the decision was based on an
awar eness that the prosecutor's right of appeal froma
"dismssal" under s. 116 of the POA was not franed as
broadly as the Attorney General's right of appeal under ss. 676
and 813 of the Crimnal Code, R S.C 1985, c. C 46, which,
since the 1985 anendnents, have expressly authorized appeal s
agai nst orders of trial courts staying proceedi ngs. The
applicant clainmed support for its position in a judgnent from
Judge Wbl der of this court, R v. Lee, Cctober 9, 1990,
unreported, which held that under the POA , where a stay is
entered prior to plea, no appeal is available. The prosecutor
al so di sregarded the advice received fromcounsel in the Cown
| aw of fice that an appeal was the right course, as well as a
Ceneral Division endorsenent to the sane effect provided by
hi m

M. Justice Langdon accepted the defendant's position that
given the 1983 judgnent of the Court of Appeal in Beason,
supra, and the judgnent of the Suprene Court of Canada in R .
Jewitt, [1985] 2 SSCR 128, 21 CC.C (3d) 7, both holding
that a stay of proceedi ngs was appeal abl e because it was
tantanmount to an acquittal, the privative clause in s. 125(3)
precl uded an application for certiorari or mandanus. Langdon J.
al so agreed, w thout deciding whether the decision of Wl der
Prov. J. in Lee, supra, was correct, that the defendant in this
case had entered a plea four years earlier, so the stay was
hardly "prior to plea".

Wthout wishing to be critical of the prosecutor, it is
difficult to understand how i n Septenber 1991 there could have
been any confusion concerning the right to appeal a stay of
proceedi ngs resulting froma finding of a s. 11(b) violation.
Beason was deci ded by the Court of Appeal nmany years earlier,
before the 1985 anendnents to the Crim nal Code, and had cl ear
application, | think, to the situation in this case. M.
Lockyer argued that where the application for an extension is
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made by the prosecutor, the requirenments will be nore
stringently applied than in the case of a convicted person,
relying on Lacourcire J.A's statenent in R v. Dunbrook
(1978), 44 C.C.C. (2d) 264 (Ont. C. A ), at p. 267.

Certainly, | think, it is appropriate to place a heavier burden
on prosecuting counsel than one m ght place on, say, an
unrepresented, m sinformed or m staken defendant. | am not
satisfied, in all of the circunstances here, that the applicant
acted with reasonable diligence in pursuing the appeal
available to it or that there was a reasonabl e excuse for not
initiating the appeal within the appeal period.

4. \Wether justice requires an extension of tine

Det erm ni ng whet her a refusal of the application would anmount
to a denial of justice seens problematic. In a sense, it seens
to me, any stay of proceedi ngs for unreasonabl e del ay neans
that justice has been denied. | think that that is an apt
description of what has occurred with the 8,000 crim nal
charges whi ch have been stayed in the Provincial D vision here
in Branpton, which is only a small portion of the 50,000 or so
Askov stays in the province |ast year. However, it is now
beyond di spute that declining to adjudicate the nerits of the
case is the "appropriate and just"” renedy for a s. 11(b)
violation. There is no further injustice which results,
think, fromthe refusal of an extension of tinme where there has
been an absence of due diligence in exercising a right of
appeal, particularly where, as | have found, the appeal | acked
merit in the first place.

The fact that, as Ms. Koltun submts, the case involved

numer ous serious Building Code violations affecting virtually a
whol e subdi vi si on does not alter ny assessnent of this factor.
The inportance of the case relative to other provincial

of fences prosecutions ought to have led the trial court to give
it priority starting in 1987. That did not occur, and it is
that failure which has produced the injustice in this case, not
a refusal to extend the tinme to appeal the inevitable
consequence of that failure.

5. Prejudice to the respondent caused by the delay in appealing
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The only other consideration which seens relevant at this
stage is whether the respondent defendant has suffered any
prejudice as a result of the delay in |launching the proposed
appeal . Apart fromthe prejudice to be inferred or presuned
merely from addi ng another few nonths to the four and one-hal f
years whi ch have al ready el apsed and to any further period
before a new trial could proceed if an appeal were successful,
it is difficult to identify any particul ar prejudice. The
defendant is a corporation, and while | accept in theory that
its corporate activities could have been adversely affected by
the delay in instituting the appeal, M. Lockyer could not
point to anything other than additional expense to his client.
Ms. Koltun submts, correctly I think, that if that is the only
prejudice, it could be adequately conpensated by an award of
costs. Prejudice to the defendant arising fromthe delay in
| aunchi ng the appeal is not, in ny view, a significant factor
in this case.

Concl usi on

In all the circunstances of this case, | have not been
persuaded that | should exercise ny discretion to extend the
time for filing an appeal. The application is accordingly
dismssed. In view of the fact that this application becane
necessary only because of a procedural error on the part of the
prosecutor, | think it is appropriate to order costs agai nst
the applicant. | will fix costs should the respondent nake an
application in the next 15 days to do so.

Application di sm ssed.
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