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And between
Her Majesty The Queen, appellant;
V.
J. M. Denis Lavoie, respondent, and
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Ontario, the Attorney General of Manitoba, the Attorney
General of British Columbia, the Attorney General of Prince
Edward Island, the Attorney General for Saskatchewan, the
Attorney General for Alberta and the Attorney General of
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Supreme Court of Canada

Hearing and judgment: April 23, 1996.
Reasons delivered: October 31, 1996.

Present: Lamer C.J. and La Forest, L'Heureux-Dubé, Sopinka,
Gonthier, Cory, McLacblin, Yacobucei and Major JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR NEW BRUNSWICK

Constitutional law — Charter of Rights — Presumplion of innocence -— Right to fair and public hearing
by independent and impartial tribunal — Waiver — Persons stopped for speeding convicted under provincial
statutory provision because they failed tv pay fine indicated in licket and to appear in court at time stated in
tickel — Whether provincial provision infringes rights guaranieed to persons charged with offences by s. 11 (dy of
Canadian Charter of Rights and Freedoms -~ Whether s. 11(d) rights waived — Provincial Offences Procedure
Act, SN.B. 1987, ¢. P-22.1, 5. 16. :

The respondents were stopped for an offence under the New Brunswick Mator Vehicle Act and each
received a ticket. They did not pay the fine and did not appear in court at the time and place indicated in the
ticket. The respondents were accordingly convicted without a trial and ordered by a Provincial Court judge 10
pay a fine in accordance with the procedure set out in s. 16 of the Provincial Offences Procedure Act. In the
Court of Queen's Bench, the respondents challenged the constitutionality of that section. The court found that s.
16 infringed s. 11(d) of the Canadian Charter of Rights and Freedoms but that this infringement was justitiable
under s. | of the Charter. .The Court of Appeal, in a majority decision, reversed that judgment, finding 5. 16 10
be invalid because it had the effect of depriving a citizen of the right guaranteed by . 11(d) 10 be tried by an
independent and impartial tribunal and because no statute may encroach upon the independence ol the judiciary.
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Held: The appeals should be allowed.

Section 16 of the Provincial Offences Procedure Act docs not infringe s. 11(d) of the Charter since, as &
result of the characteristics of the regulatory scheme set up by the New Brunswick legislature, s. 16 applizs 10
situations where the accused has validly waived the benefit of s, 11(d). The liberty component of 5. 7 of the
Charter does not come into play here since the penalties that can be imposed in proceedings initiated by means of
a ticket are limited to fincs and the failure to pay a fine for contravening the Motor Vehicle Act can in no cast
result in imprisonment.

In the context of regulatory offences for which imprisonment is not & possibility, s. 11(d) of the Charter
does not prevent the legislature from inferring from an accused's failure to act that he or she waives the right ro
be presumed innocent and the right 10 a fair and public hearing by an independent and impartial tribunal,
provided that the accused is fully aware of the consequences of failing to act and that the procedural scbheme in
place provides sufficient safeguards to ensure that the conduct of the accused was not duc to events over which
he or she had no control. In the present case, the system in place in New Brunswick meets these requirements
fully. The Provincial Offences Procedure Act expressly requires that the ticket state that faiture by the accused
to act may resull in conviction (s. 10(1)(h)), and the ticket must be delivered to the accused personatly. In
addition, s. 16 provides that the judge required to convict the accused if the accused ncither pays the fine nor
appears in court must perform certain checks, such as verifying that the ticket was delivered to the accused in
accordance with the Act. The judge must not convict the accused if the judge has reason lo believe that therc
are any irrcgularitics. ~ Finally, the Act affords accused persons the possibility of having their conviction set
aside by applying to the court within 45 days of the conviction (s. 117), after being notified of their conviction
pursuant to 5. 48(1), if they satisfy a judge that their failure to appear was not their fault. Under this procedura!
scheme an accused is thus fully informed of the consequences of failing to act and there are sufficient safeguards
to prevent injustices from occurring.
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English version of the judgment of the Court delivered by

q1 LA FOREST J.:-- The Court has before it three appeals raising the constitutional validity, in light of
s. 11(d) of the Canadian Charter of Rights and Freedoms, of s. 16 of the Provincial Offences Procedurc Act,
S.N.B. 1987, ¢. P-22.1 (the "Act™), as it relates to the prosecution of offences under the Motor Vehicle Act.
R.S.N.B. 1973, c. M-17. Section 16 provides that accused persons who neither promptly pay the amount of the
fine indicated in the ticket issued o them nor appear in court at the time and place stated therein may be
convicted without a trial, by a judge who has carried out certain procedural checks, and ordered to pay a fine.
FFailure 10 pay 2 fine imposed ‘for a contravention of the Motor Vehicle Act is in no casc punishable by
imprisonment; 5. 347.1(5).

I. Background

12 The facts giving rise to the three appeals are not in dispute. ach of the respondents was stopped For
speeding and reecived a ticket and signed the notice of prosecution corresponding to the tickel pursuant 1o the
Act. All three were convicted of violating 5. 140(1.1) of the Motor Vehicle Act after failing both to pay the
amoupt of the fine indicated in the ticket and to appear in court at the time and place stated therein.
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Court of Queen's Bench (1993), 131 N.B.R. (2d) i8] -

3 The respondents appealed their convictions 10 the Court of Queen's Bench the only defence relivd i
being the unconstitutionality of s. 16 of the Act, but they were not successful. Deschénes 1., foliowiog the
decision of the Ontario Court of Appeal in R. v. Carson (1983), 147-D.L.R. (3d)'754; and the decision of the
Alberta Court of Queen's Bench in R. v, Greckol (1991), 64 C.C.C. (3d)- 430, ‘which concerned similas
provisions, found that s. 16 of the Act infringed s. 11(d) of the Charter, He was of the opinion, however, tiu.
the limitation on the s. 11(d) rights of persons charged with offences was justifizblc unders. 1. In his view, the
objective of establishing a more expeditious and efficicnt and less costly scheme for minor provincial offences
was important enough to justify such a limitdtion. He also saw a rational connection between the scheme set up
under s. 16 of the Act and this objective of efficicncy in the context of offences under the Motor Vehicle Act.
Referring to this Court's decision in R, v. Swain, [1991] 1 S.C.R. 933, he stated that he was satisfied that 5. 16
comes within the range of means that impair the rights guaranteed by s. 11(d) of the Charter as little as possible.
Deschéncs J. concluded that the salutary effects of the measure adopted in s. 16 were sufficiently proportional to
its deleterious effects.

Court of Appeal.. (1995), 156 N.B.R. (2d) 309

q4 The respondents appealed Deschénes J.'s decision to the New Brunswick Court.of Appeal, where they
were successful, - Angers J.A_; who wrote the reasons-of the majority, relied on Liyanage v The'Queen, [1967] 1
A.C. 259 (P.C.), Re Hertel and The Queen (1986), 37 D.L.R. (4th) 706 (B.C!S.C.), and R. v. Hess (No. 2), [1949]

4D.L.R. 199 (B.C.C.A.), and held s. 16 to be invalid for the following reasons (atp. 316, - :.
[Translation] Every statute which, as a matter of substantive law, has the éffect of deprivinga
citizen of the right to beé triéd by an independent and impartial tribunal ipso facto negates the
citizen's fundamental rights: rights which arc guaranteed under the Charter. It is in order to
prolect the citizen's right to a hearing before an independent and impartial tribunal that no
statute may encroach upon the independence of the judiciary. In my view, a provision such as
section 16 is invalid. . -

The majority did not discuss s. 1 of the Charter.

95 Ayles J.A. saw things differently. He agreed with Deschénes J.'s reasoiing as to-the scope of 5. 11{d)
in the context of this-case and with his analysis under s. 1. He also criticized the reasoning adopted by the
majority, being of the view that there was nothing unfawful or harmful to judicial independence in the procedurc
established by s. 16 of the Act.
16 On February 27, 1995, a few days after the Court of Appeal's decision, L'Heureux-Dubé J. granied the
appcllant a stay of execution of that decision.  On June !, 1995, the Chief Justice and Gonthier and lacobucsi i:.
grantcd the appeilant leave to appeal the Court of Appeal's decision: [199512 S.C.R. vii. At the same time. beey
ordered that the stay of execution be extended until this Court had rendered its judgment. The followin;
constitutional questions were stated by the Chief Justice on Angust 30, 1995:
1. Docs the procedure established by s. 16 of the Provincial Offences Procedure Act,
RS.N.B., ¢. P-22.1, offend s. 11(d) of the Canadian Charter of Rights and Freedoms as
it rclates (o the prosecution of offences under the Motor Vehicle Act, R.SN.B. 1973, ¢,
M-172 '
2.  If the answer to question 1 is yes, is the procedure justified under s. | of the Canadian
Charter of Rights and Freedoms? ,
8§ 7 On April 23, 1996, this Court allowed the appeals in a judgment rendered from the jbench, with‘rcz.so:-..-.;
to follow. No order was madc as to costs. The first conslitutional question was answered in the negative, and
the second question was accordingly not raised.
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II. Analysis

18 Contrary to the opinion expressed by the Court of Queen's Bench and the Court of Appeal, s. 16 of the
Act does not infringe s. 11(d) of the Charter. In my view, an accused who fails bath. to pay the fine indicated in
the ticket and to appear in court at the time and place stated therein waives the benefit of 5. 11(d) of the Charter,
and therefore the right "o be presumed innocent until proven guilty according to law in a fair and public hearing
by an independent and impartial tribunal”, in the same way as if he or she had, for example, decided to plead
guilty. Although at common law, the silence of the accused is equivalent to a plea of not guilty rather than to
one of guilty and therefore in a criminal context ss. 7 and 11(d) might. require any waiver.to be madé only upon
appearance (a question on which I express no. opinion), it is entirely different in. the .context of regulatory
offences for which imprisonment is not a possibility - and which accordingly do mot bring the liberty component
of's. 7 into play. Th such a context, I am of the view that s. 11(d) of the Charter in o way prevents the
legislature from inferring from the accused's failure to act a waiver on his or her part of the right to a fair and
public hearing by an independent and impartial tribunal, provided that he or she is fully aware of the
consequences of failing Lo act and that the procedural scheme in place provides sufficient safeguards to ensure
that the conduct of the accused was not due to events over which he or she had no control.  That is the case here.
€9  Before getting to the heart of the matter, it will be necessary. to summarize the. impugned legislative
scheme. L S T

A. The Legislative Scheme

710 As its title indicates, the Provincial Offences Procedure Act lays down the procedural rules applicable
to the prosecution of regulatory offences in New Brunswick, A regulatory offence may be prosecuted in one of
three ‘ways. Section 2 states that, except as otherwisé provided in'a statute, proceedings are commencecd by the
laying of an information beforé a judge on oath or s¢lemn affirmation’ by any person who has reasonable and
probable grounds to believe that a person has committed an offence (s. 3). Proceedings may also be commenced
by way of an appearance riotice.served by-a police officer who' hias reasonable and. probable. grounds to believe
that a person has committed ‘an offence (s. 5(1) of the'Act) or by ‘an authorized-persori who-has reasonable and
probable grounds to belicve that a person hds committed an offence referred to as'a "prescribed offence" (x.
5(2)). In cach of rhese cascs, the appearance notice is followed by the laying of an information. W e
proceedings are commenced in either of (hese ways, they follow a course that may be described as 1raditio.:
An appearance notice is served on the accused, who must then enter a plea. If the accused does nor do se, wiw
judge mrust enter a ples of not guilty (s. 24). If the accused does nol appear, the trial proceeds ex parte (sec ««
and 20(1)). 1f the ex parte trial results in a conviction, the accused will still be able to have the verdict set aside
if he or she can satisfy the judge, on an application made not later than 45 days after the conviction, thai e
failure o appear occurred through no fault of the accused (s. 1 17(1)).

q1l The other way in which proceedings may be instituted -- which is the one we are concerned with here
-- is set out in ss. 9 et seq. of the Act. A police officer or authorized person who believes, on rgasona}ale anfd
probable grounds, that a person has committed a "prescribed offence"‘ may serve that person with a txckefthm
prescribed form (s. 9). New Brunswick Regulation 91-50 under the Provincial Offences P{ocedure Act specifies
what types of offences are “prescribed" for the purposes of the Act. Section 3(1)(e) provides that:

3(1)  The following offences arc specified to be prcsé.ribed-E)f'f:éiiées"uilder'sedt-ion 9-of the’

(e) all offences under the Motor Vehicle Act other than -
(i) offences under sections 105.1, 345 and 346 ol that Act, and

(i) oflences that are created by by-faws made by a Jocal authority under that
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Act and that are not approved by the 1ieutenant-Governor in Council

Section 10 of the Act specifies the information that must appear in the tickel, which must be served on the
defendant by being delivered to him or her personally (s. 11(1)). The ticket must set out in very precise terms
the offence with which the defendant is charged (ss. 10(1)(b) and 10(2)) and must also state the time and place of
the appearance (s. 10(1)(c)). 'The ticket must state that the defendant has the right to choose the ofticial
language in which the proceedings will be conducted and to retain and instruct counsel (ss. 10(1)}(d) and (e)).
Section 10(1)(g) requires that the ticket state the amount of the fixed penalty and the time, place and manner of
payment.  Section 10(1)(f) provides that the defendant may pay the indicated penalty in the prescribed manner.
in which case he or she will be deemed to have been convicted of the offence.  TFinally, under s. 10(1)(h3, the
ticket must state that if the defendant does not pay the fixed penalty and does not appear in court at (he staled
time and place, he or she may be convicted of the offence,

q12 The ticket must be accompanied by a notice of prosecution, which the defendant must sign or, in ihe
cvent of a failure or refusal to sign, a certification to that effect (s. 11(2)). The notice must name the defendant
in addition to setting out the offence with which he or she is charged and stating the time and place of the
appearance (8. 11(3)). The notice of prosceution must be filed with a judge no later than the date stated in the
ticket for the defendant's appearance unless the defendant has duly paid the penalty in accordance with 5. 14 (s.
12(1)). Section 13 provides that a defendant who wishes to dispute the charge set out in the ticket must appear
in court at the time and place stated, and where the defendant so appears the proceedings continue as it an
information has been Iaid and a summons issued and served.
T 13 Where the proceedings are initiated by means of a ticket, the only sentence that may be imposed is
monetary in nature.  This can be scen from ail the provisions of the Act dealing with the tickel procedure and
from more specific provisions, such as ss. [4(5) and 16(1).
914 It is now necessary to reproduce; in its entirety, s. 16 of the Act, which is central to the debate in these
appeals: .
16(1) Where the defendant has not paid a fixed penalty before the time stated in the ticket

for the payment of the fixed penalty and does not appear in court at the time and

place stated in the ticket, the judge shall examine the notice of prosecution and, if the

notice of prosccution contains the certificate referred 1o in subsection (2), the judge

shall, subjeet to subsection (3), convict the defendant and impose a fine in the

amount of the fixed penalty set out in the ticket.

16(2) The certificate on a notice of prosecution shall be in prescribed form, shall be
signed, and shall state
(a) that the person signing the certificate delivered personally to the defendant the
ticket to which the notice of prosecution corresponds, and
(b) that the ticket was in pfesoribed form and was completed in the same manner as
the notice of prosecution.
16(3) The judge shatl not convict the defendant if
(2) the judge has reason to believe that the certificate on the notice of prosecution is
inaccurate, or
(b) the notice of prosecution contains a defect and the defect cannot be cured under
section 106.

q15 There is no nced for the purposes of these appeals to furtber summarize the provisions of the Av. It

i< in the context of this detailed and very complete legislative scheme that the provision whose constitutionality
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is being challenged arises.
B. Section {1(d) of the Charter
916 The respondents maintained that s. 16 of the Act violates s. 11(d) of the Charter in two ways.  First,

they argued that permitting & judge to convict an accused without requiring the Crown to adduce any cvidenue
whatever deprives the accused of the right under s. 11(d) to be presumed innocent.  Secondly, the respondests
agreed with the conclusion of the Court of Appcal and submitted that s. 16 of the Act restricts the right of i
accused under s, 11(d) of the Charter to be tried by an independent tribunal, since the effect of the impugned
provision is to prevent the judge from deciding to the best of his or her knowledge and belicf after hearing the
facts of the case.

q1i7 ‘The appellant maintained on the contrary that it can be seen from a contextual analysis of the scope of
the protection conferred by s. 11(d) that s, 16 of the Act does not infringe that constitutional provision. For the
purposes of s. 11(d), it is sufficient that the. established procedurc afford accused persons a reasonable
opportunity to appear or to plead their innocence, which the Act does afford them. In the alternaiive, the
appellant argucd that accused persons who fai! both to pay the amount of the penalty set oul in the ticket and 10
appear in court at the time and place stated therein, by their conduct, waive the benefit of 5. 11(d) of the Charter.
Section 16 of the Act accordingly does not violate s. 11(d), which affords no protection to anyone who has
waived it.

q18 I shall digress here. I find it very hard 1o see how the appellant Crown’s main argument is dilferem
from its alternative argument. [t began by arguing that the essence of s. 11(d) in the context of Lhis case is 1o
afford accused persons a reasonable opportunity -- of which they must avail themselves - to benefit from 1he
rights and freedoms set out therein. Iis alternative argument is that legislatures can deprive accused persons of
their rights under s. | 1(d) where, as in the present case, the accused have waived those rights. If's. 11(d) must he
interpreted in the instant case as merely affording an opportunity to benefit from those rights, it follows that
persons who do not exercise them will lose the benefit of that prolection and, thus, that persons who wish to
benefit Mrom them will have to exercise their rights. Tn my view, an analysis showing that a person has not
exercised his or her rights is closely akin to that of the circumstances capable of amounting o a waiver of these
rights. The conduct of the accused person ceases to amount to a waiver as soon as he or she begins 10 cxercise
his or her rights. Whichever way the analysis is conducted, the considerations will be the same, with the result
that the same constitutional reality will be expressed in two ways. InR. v. Lee, [1989] 2 S.C.R. 1384, a decision
to which I will be returning, Wilson J., who was supported by a majority of the members of this Court ou the
issue, came o the same conclusion on this very distinction. In Lee, the Court was considering
constitutionality of s. 526.1 of the Criminal Code, R.S.C. 1970, c. C-34 (now s. 598), in light of's, 11(N) of the
Charter, which guarantecs the right to a jury trial in certain circumstances. The impugned statutory provision
inferred a waiver of the right to a jury trial from the failure of an accused to appear for his or her teial wilbiout a
jegitimate excuse. As in the case at bar, the Crown argued that the provision was valid both because it wax
directed at situations where accused persons fail to exercise their right and because it was dirceted at situation-
where accused persons, by their conduct, waive their constitutional right to 2 jury trial. Wilson 1. stated the
following about the distinction between these two arguments, at pp. 1412-1 3

Similar in kind to the argument based on waiver is the submission that the accused by
failing o appear without a legitimate cxcuse has simply failed to exercise his right to a jury
trial.  The British Columbia Court of Appeal in Re McNabb and The Qucen expressed the
view that s. 526.1 did not deprive an accused of his Charter right; rather, what the section did
was to specify the consequences if an accused chose not to exercise his right by failing to
appear al his wial. The Court held that if the accused could satisfy the court t!mt h'c hgd a
legitimale cxcuse for-failing 1o appear, then he would not have failed to exercise his right,
But if he had no such cxcuse, then he would have failed to exercise his Charter right and could
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not therealler be heard to complain that he had been deprived of it

‘the nub of this argument is the same as in the argument based on waiver, namely that it
is the accused's own conduct and not the statute which deprives him of his Charter right.  The
only difference is that in this case the conduct is characterized as a failure 10 excreise the right
as opposed to a waiver of the right.  Presumably, it is thought through this distinction to avoid
thltzl s;r;ct standard of proof required in the case of waiver. [Emphasis in second paragraph
added.

Thus, any right that can he waived may be seen as affording those who have it the opportunity Lo exercise it. !
will be analysing the issue in the case at bar from the perspective of waiver, however, since that is how this Court
has ordinarily approached such questions in the past.

T 19 It should first be noted that s. 11(d) applies to regulatory offences such as those at issue here, T R.v.
Wigglesworth, [1987] 2 S.C.R. 541, this Court defined the scope of the protection afforded by s. 11 of the
Charter in the context of regulatory offences. Wilson J., on behalf of the Court, made the following comments,
which are high!y relevant here, concerning the applicability of's. 11(d) (at pp. 559-60):

There are many examples of offences which are criminal in nature but which carry
relatively minor consequences-following conviction. Proceedings in respect of these offences
would nevertheless be subject to the protections of s. 11 of the Charter. It cannot be sertously
contended that, just because a minor traffic offence Jeads to a very slight consequence, perhaps
only a small fine, that offence does not fall within s. 11. It is 2 criminal or guasi-criminal
proceeding. It is the sort of offence which by its very nature must fall within s. 11. | would
agree, therefore, with the comments made by Linden J. in Re McCutcheon and City of Torounto
(1983), 147 D.L.R. (3d) 193 (11.C.) In that case, the accused claimed the benefit of s. 11
following the alleged commission of a parking offence. At page 205 Linden J. saud:

This provision of the Charter is available only lo persons charged with an

offence. On my rcading of the by-laws and the legislation, the applicant is such a
person, having been charged with offences when the summonses were issucd against

her.

There can be no question that parking infractions are "offences” as that word i$
used in s. 11 of the Charter. The respondents contend that these are not the types of
{ransgressions agajnst society 5. !1 of the, Charter is dirceted at, since there is virtually
no stigma attached to & parking ticket. In my view, however, thc degree of stigma is

of no significance.
¢ 20 Section 11(d) reads as follows:
11. Any person charged with an offence has the right

(d) o be presumed innocent until proven guilty according to law in a fair and public
hearing by an independent and impartial tribunal;
‘I'he constitutional guarantee provided for in 8. 11(d) is broad. The provision essentially confers two thing.;s; on
any person charged with an offence: the constitutional right to be presumed innocent -- with all its corollaries --

and the right to a hearing that must, according to s. 11(d), have certain characteristics, narr‘lely thosc of being l"air,_
public and conducted by an independent and impartial tribunal. Section 11(d) raises certain fundamental rules of

our common law to the jevel of constitutional values.
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§ 21 However, the possibility for accused persons of pleading guilty, thereby waiving the benciit of i
presumption ol innocence and the right to a fair and public hearing by an independent and impartial tribunal by
admitting their eriminal liability, is an cqually essential component of our common law. The effect of a puiliv

plea was described as follows by Laskin J. (as he then was), dissenting on other issues, in Adgey v. The Queen.
[1975] 2 S.C.R. 426, at p. 440: '

A plea of guilty carries an admission that the accused so pleading has committed the
crime charged and a consent to a conviction being entered without any trial. The accused by
such a plea relieves the Crown of the burden to prove guilt beyond a reasonable doubt,

gbandons his non-compellability as a witness and his right to remain silent and surrenders his
right to offer full answer and defence to a charge.

Owing to the obviously prejudicial consequences of a guilty plea for the accused, the common law gives judges
some discretion to ensure that the accused entered the plea with full knowledge of those consequences in order to
avoid any injustice. Thus, a judge may refuse, for "valid reasons"”, to accept the plea of guilty, or the plea may
subsequently be varied by having the accused substitute a plea of not guilty (Brosseau v. The Quecn, jivoy;
S.C.R. 181, and Adgey, supra). My purpose in drawing a parallel with the guilty plea here is to show that the
rli,r_zl-ns and freedoms protected by s. 11(d) are, by their very nature, rights that can be waived by those to whou
they apply.

C. Waiver of Charter Rights and Freedoms |

q22 ‘This Court has already recognized that there are circumstances in which a right or freedom conferred
by the Charter can be waived. FHowever, the possibility of waiving certain constitutional rights, the manncr in
which such a waiver may be made, the extent to which such rights can be waived and the effect of a waiver may
vary with the naturc and scope of the right in question: A.-M. Boisvert, "La renonciation aux droits
constitutionnels: quclques réflexions", in Développements récents cn droit criminel (1989), 185, at pp. 186-87.
That is why, for example, the right 1o be tried within a rcasonable time (see Mills v. The Queen, [1986] | S.C.K.
863, R. v. Rahey, [1987] 1 S.C.R. 588, and R. v. Morin, [1992] 1 S.C.R. 771} is not nccessarily waived in the
same way and to the same extent as the right to counsel (see Clarkson v. The Queen, [1986] 1 S.C.R. 383), and
why it may sometimes even be impossible to waive a constitutional right (see R. v. Tran, {1994]2 5.C.R. 931, at
p. 996). It is clear, however, that where it is possible to waive a given right or freedom, this Court has always
stressed that the conduct of the holder of the right or freedom amounting to waiver must be voluntary and that ke
or she must have full knowledge of the consequences of that waiver.

q23 The possibility of waiving the benefit of s. 11(d) of the Charter implies -- as is the casc with sny
Charter right or freedom that can be waived - that legislatures can "deny" an accused the benefit of 5. 11(d) if
they do so in circumstances in which the accuscd has by his or her conduct waived that benefit. 1t is clear that
in so doing they are not in actual fact denying a constitutional right. If the impugned legisiative measure relates
to a situation in which the accused has waived the benefit of's. 11(d), it is quite simply no longer open to the
accused 1o argue that the measure in question is unconstitutional. This proposition can be illustrated with s
sbvious cxample, A statutc providing that "an accused who pleads guilty is no longer entitled to a trial” could
not be challenged on the ground that it denics accused persons the benefit of s. 11(d). Section 1(d) does of
course grant them the right to a trial, but when a guilty plea is validly entered, the accused just as validly waiyua
his or her right to a trial. Thus, nothing prevents the legislature, in such circumstances, from expressly derying
the benefit of the constitutional provision that is at the very heart of the waiver. :

q 24 ‘That is exactly what the appellant is arguing in the case at har. Section 16 of the Act applies where a
person charged with an offence has waived the bencfit of's. 11(d) of the Charter. f_\s a CONSEqUence, s: 1(3'., th(:
effect of which is to provide for conviction without a trial, does not constitute & Jimitation on that constitutiona:
provision.

q 25 In order to deal with such an argument properly, it must be determined whether the impugned
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slatutory provision is applicable only in circumstances in which the accused has actually (and validly) waived the
constitutional provision in question.

1 26 The analytical approach to be followed can best be illustrated and explained by drawing a parallc] with
this Court's decision in Lee, supra. As | explained, Lee concerned the constitutionality of s, 526.1 (now «. 598)
of the Criminal Code, which provides that accused persons who fail to appear for their trial and do not give the
court a legitimate excuse are deemed to have waived their right to a jury trial. [t was argucd that the in?pu giied
provision did not offend s. 11(f) of the Charter because it dealt with a situation where the accused had by lis o
her conduct and omission waived his or her constitutional rights under s. 11(f). Wilson J., speaking for ihe
majority on this point, stated that to dispose of this argument, the Court had 1o determine whether il waz
constitutionally possible (o infer a valid waiver of the benefit of s. 11(f) of the Charter from the conduct referred
to in s. 526.1, which meant that we had to determine in what circumstances an accused could be said to have
waived the constitutional right to a jury trial. The Court held that a2 waiver of s. 11(f) of the Charter, to be valjd,
must be clear and unequivocal and that, since the conduct from which the legislation inferred a waiver of the
right to a jury trial was not sufficiently "clear and unequivocal”, s. 526.1 violaled s. 1 1(f) of the Charter. There
was quile simply no sufficiently clear connection between an accused’s failure to appear without a legitimae
cxcuse and the (orm of trial.

D. Scction 16 of the Act

8§ 27 The analytical approach to be followed in this case is similar to the one adopted by this Court in Lee,
and in applying it here, | have reached the conclusion that, as a result of the characteristics of the regulatory
scheme sel up by the New Brunswick lcgislature, s. 16 of the Act applies (o situations where the accused has
validly waived the benefit of s. 11(d) of the Charter. The analysis obviously requires that I consider in wna
circumstances an accused will have validly waived the benefit of s. 11(d).  The difficulty in the present case tics
in the [act that the conduct covercd by the impugned provision constitutes an omission rather than a positive
expression by the accused that he or she intends to waive his or her right 1o be presumed innocent and his or her
right ro a fair and public hearing by an independent and impartial tribunal.

q 28 First of all, the context of the impugned provisions must be taken into account. lIn the rocent
unanimous decision in R. v. Fitzpatrick, [1995] 4 S.C.R. 154, where this Court had 10 consider the scope of fhe
right against self-incrimination in a regulatory context, [ stressed the importance of the context in determining
the scope and extent of Charter rights and freedoms (at para. 30):

This Court has ofien stated that the context of a Charter claim is crucial in determining the
exlent of the right asserted; see for example my comments in Lyons, supsa, at p. 361, and in
Thomson Newspapers, supra, at pp. 505-8 and 516-17. In particular, in Wholesale Travel,
supra, at p. 226, Cory ). held that "a Charter right may have different scope and implications in
a regulatory context than in a truly criminal one", and that *constitutional standards developed
in the criminal context cannot be applied automatically to regulatory offences”.

It should be noted that in the case at bar, this Court does not have to rule on the Charter's requirements as to the
manner and circumstances in which a guilty plea can be entered and accepted by the court in the context of &
criminal offence.  This Court has not ruled on that question, and in my view it is simply not appropriate to do so
in the present case. Rather, the Court must deal with the manner in which accused persons can waive their
rights under s. 11(d) of the Charter in a quasi-criminal or regulatory context. 1 wish to point out that the favt !
am dealing with the regulatory context in the present case does not necessarily mean that I would rcach a
different conclusion in a purely criminal context. - However, [ recognize the possibility 1?1at in suc‘h’a context, ﬂm
public interest may require’ that accused persons waive their rights in court, by perf'ormmg a positive act, owing
{0 the far more serious consequences of a waiver of the benefit of 5. 11(d) of the Charter in such cases resuiting.
inter alia, from the potential loss of liberty and the stigma attached to criminal culpability.

29 In my view, the context to which I referred in Fitzpatrick, supra, may be relevant - without necessarily
Y
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affecting the outcome -- and can be taken into consideration in determining both the scope and extent of the
rights and the manner in which and extent to which a right can be waived. Such an approach scems to me 10 be
perfectly consistent with past decisions of this Court on the waiver of constitutional rights. {.ct us theretore
consider the context that is relevant here.,

1 30 First of all, the constitutionality of s. 16 of the Act is being challenged in the context of regulatory
offences. In Fitzpatrick, supra, as mentioned earlier, this Court unanimously adopted the statement by Cory J.
in R. v. Wholesale Travel Group lInc., {1991] 3 S.C.R. 154, that the scope and extent of a right may vary with the
context —- regulatory or criminal -- in which it is asserted. In Wholesale Travel, however, a majority of this
Court was of the view that it would be inappropriate, in the circumstances of the appeal before it, to limit the
scope of s, 11(d) because the provision at issue in that case, while regulatory and not ¢riminal in naturc, could
result in imprisonment.  Lamer C.J. explained this as follows, at p. 197:

Again, both the Crown and a number of interveners have argued that this interpretation
of 5. 1H(d) should not apply in & regulatory setting. 1 can only reiterate my eariicr commeni
that it is the fact that the state has resorted to the restriction of liberty through imprisomment
for enforcemenlt. purposes which is determinative of the Charter analysis. A person whose
liberty has been restricted, by way of imprisonment has lost no less liberty because he or she is
being punished for the commission of a regulatory offence as opposed W a criminal offence.
A person whose liberty interest is imperilled is entitled to have the principles of fundamental
justice fully obscrved. The presumption of innocence, guaranteed by s. 11(d), is clearly a
principle of fundamental justice. {Emphasis in original. |

Sopinka J. concurred in the Chief Justice's reasons. My own reasons were (o the same effect. [ stated. at pp.
209-10:

in the present case we are dealing with a provision under which a five-year term of
imprisonment may be imposed if an individual is convicted. Such a dcprivation requires
much stricter requirements to conform with the principles of fundamental justice than mecre
monetary penaltics. 1 should add that the context and values at stake in Thomson Newspapers
Ltd., supra, were profoundly different from those in the present case. Thomson Newspapers
Ltd. was really concerned with the procedural protection that should be afforded privacy in
relation to business documents. Here the effect of the provisions is the removal of the
requirement that an offence involving a serious deprivation of liberty be proved beyond a
reasonable doubt. While, in my view, in the regulatory context in which the provisions
operate a recuirement that a reasonable doubt be raised by the accused that he or she has
exercised due diligence meets the requirements of fundamental justice (under s. 7 of the
Charter) in these circumstances, a requirement that the accused prove such diligence on the
balance of probabilities goes too far. The same is true under s. 1 of the Charter if onc
approaches the issue in terms of s. 11(d). The provision substantially divests him of the
presumption of innocence.

The reasons of lacobucci J., in which Gonthier and Stevenson JI. concurred, were to the same effect with respect
to the scope of s. 11(d) in this context: sec p. 255. Wholesale Travel shows clearly that while the scope and
extent of rights may vary depending on whether the context is regulatory or criminal, this will not be true in
every case. Owing to the possibility that the offence at issue in that case would resuit in imprisoninent. it was
necessary to avoid drawing a distinction based on the regulatory nature of the offence.

4 31 In the case at bar, however, there is absolutely no possibility of imprisonment, since the penaltics that
can be imposed in proceedings initiated by means of a ticket are limited to fines, and the failure to pay a [ine for
contravening the Motor Vehicle Act can in no case result in imprisonment. Thus, the liberty component ot's, /
of the Charter does not come into play. The concern of the majority of this Court in Wholesale Travel that «
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q 33 In the case at bar, the system set up by the New Brunsw.ick Jegislature secms to me to mﬁﬂ 'Ch(.'?bf..l
requirements fully.  First of all, the Act expressly req}lires that' the ticket state that failure bylthg ::,cugr t% d;-,
may resuft in conviction: s, 10(1)(h). The following wording currently appears on each UCKCT issue
accordance with this provision:

If you do not pay the fixed penalty and do not appear in court at the time and place stated on
this ticket you may be convicted of the offence and fined. It is therefore very Jmp_ortant for
you to appear in court at the time and place stated on this ticket if you wish to dispute the
(_\.harge.

Furthermore, the Act requires that the tickel be delivered to the accused personally: s. 11(1). The accused is
also required 1o sign (he notice of prosecution corresponding to the ticket (s. 11(2)) and his failure or refusal 10
do so must be certified. {n addition, s. 16 provides that the judge required to convict the accused if the accused
neither pays the penalty nor appears in court must ensure, inter alia, that the ticket was in fact delivered 1o the
accused in accordance with the Act.  Moreover, the judge can refuse to enter a conviction if he or she has veason
Lo believe that there are any irregularitics. In my view, the general effect of these requirements is to prevent o

conviction from being cntered unlcss a judge -- an independent and impartial third party -- is satisfied that the

Crown has met the requirements intended to ensure that the accused is fully informed of the consequences of
failing to act.

q 34 Furthermore, the Act affords accused persons the possibility of having their conviction set aside by
applying to the court within 45 days of the conviction (s, 117 of the Act), after being notified of their conviction
pursuant 10 s. 48(1) of the Act, if they satisfy a judge that their failure to appear was not their fault. In my view,
thesc provisions minimize any possibility of injustice against accused persons. They ensure that accused persons
can take advantage of s. 11(d) of the Charter if their failure 10 appear or to pay the amount of the fine set cut in

the ticket was the result of events beyond their control. In other words, these provisions relate to the veluntary
aature of the waiver by the accused of the benefit of s. [1(d).

f 35 It is therefore my view that the New Brunswick legislature has acted in accordance with the Charter.
While it is true thal it has established a scheme that deprives accused persons of the benefit of 5. 1 1(d) of thw
Charter, that deprivation operates in circumstances where the litigants involved have in any event validly waived

their right to be presutbed innocent and their right to a fair and public hearing by an independent and impartial
tribunal.

111. Conclusion

9 36 [t was for these reasons that this Court allowed these appeals in a judgment rendered from the bench
on Aprit 23, 1996. answering the [irst constitutional question in the negative, which made it unneccssary for us (v
answer the second constitutional question.
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[1996] 3 S.C.R. 525
[1996] S.C.J. No. 43
DRS 96-16633
File No.: 24582.

Supreme Court of Canada
(from New Brunswick)

Hearing and judgment: April 23, 1996.
Reasons delivered: October 31, 1996.
Lamer C.J. and La Forest, L'Heureux-Dubé, Sopinka,

Gonthier, Cory, McLachlin, Iacobucci and Major JJ.
(28 pp.)

Civil rights — Trials, due process, fundamental justice and fair hearings — Criminal and quasi-criminal
hearings — Right to an independent and impartial tribunal — Procedure contrary to fundamental justice —
Section 16, New Brunswick Provincial Offences Procedure Act .

Crown appeal. Each of the three accused were stopped for speeding and were given a ticket under the New
Brunswick Motor Vehicle Act. They did not pay the fine and did not appear in court as indicated on the ticket.
They were convicted without a trial and ordered to pay a fine in accordance with the procedure set out in section
16 of the Provincial Offences Procedure Act. The accused appealed their convictions, challenging the
constitutionality of section 16. The Court of Queen's Bench found that section 16 infringed section 11(d) of the
Canadian Charter of Rights and Freedoms but the infringement was justified under section 1 of the Charter. The
New Brunswick Court of Appeal reversed that decision and found that section 16 was invalid because it deprived
a citizen of the right to be tried by an independent and impartial tribunal, and no statute could encroach upon the
independence of the judiciary. The Crown appealed to the Supreme Court of Canada.

HELD: Appeals allowed. Section 16 did not infringe the Charter because the regulatory scheme set up by
the legislature resulted in section 16 applying to situations where the accused had validly waived the benefit of
section [1(d) of the Charter. Section 7 of the Charter did not apply because penalties for a ticket did not include
imprisonment. Section 11(d) did not preclude the legislature from inferring waiver of the right to be presumed
innocent and the right to a fair hearing from an accused's failure to act, provided that the accused was fully aware
of the consequences of failing to act and the procedural scheme in place provided sufficient safeguards to ensure
the accused's conduct was not due to events over which he or she had no control.

Statutes, Regulations and Rules Cited:
Canadian Charter of Rights and Freedoms, 1982,ss. ,7, 1(d).

Provincial Offences Procedure Act, S.N.B. 1987, c. P-22.1,ss. 2,3, 5,9, 10, , 13, 14, 16, 24, 28,
29(1), 48(1).

Provincial Offences Procedure Act, General Regulation, N.B. Reg. 91-50, s. 3(1)(e).
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Indexed as:

R. v. Richard

Her Majesty The Queen, appellant;
V.
Réjean Richard, respondent.
And between
Her Majesty The Queen, appellant;
V.
Léo J. Doiron, respondent.
And between
Her Majesty The Queen, appellant;
V.
J. M. Denis Lavoie, respondent, and
The Attorney General of Canada, the Attorney General for
Ontario, the Attorney General of Manitoba, the Attorney
General of British Columbia, the Attorney General of Prince
Edward Island, the Attorney General for Saskatchewan, the
Attorney General for Alberta and the Attorney General of
Newfoundland, interveners.

[1996] 3 S.C.R. 525
[1996] S.C.J. No. 43
File No.: 24582.

Supreme Court of Canada

Hearing and judgment: April 23, 1996.
Reasons delivered: October 31, 1996.

Present: Lamer C.J. and La Forest, L'Heureux-Dubé, Sopinka,
Gonthier, Cory, McLachlin, Iacobucci and Major JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR NEW BRUNSWICK

Constitutional law — Charter of Rights — Presumption of innocence — Right to fair and public hearing
by independent and impartial tribunal — Waiver — Persons stopped for speeding convicted under provincial
statutory provision because they failed to pay fine indicated in ticket and to appear in court at time stated in
ticket — Whether provincial provision infringes rights guaranteed to persons charged with offences by s. 11(d) of
Canadian Charter of Rights and Freedoms — Whether s. 11(d) rights waived — Provincial Offences Procedure
Act, SN.B. 1987, c. P-22.1, 5. 16.

The respondents were stopped for an offence under the New Brunswick Motor Vehicle Act and each
received a ticket. They did not pay the fine and did not appear in court at the time and place indicated in the
ticket. The respondents were accordingly convicted without a trial and ordered by a Provincial Court judge to
pay a fine in accordance with the procedure set out in s. 16 of the Provincial Offences Procedure Act. In the
Court of Queen's Bench, the respondents challenged the constitutionality of that section. The court found that s.
16 infringed s. 11(d) of the Canadian Charter of Rights and Freedoms but that this infringement was justifiable
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under s. 1 of the Charter. The Court of Appeal, in a majority decision, reversed that judgment, finding s. 16 to
be invalid because it had the effect of depriving a citizen of the right guaranteed by s. 11(d) to be tried by an
independent and impartial tribunal and because no statute may encroach upon the independence of the judiciary.

Held:  The appeals should be allowed.

Section 16 of the Provincial Offences Procedure Act does not infringe s. 11(d) of the Charter since, as a
result of the characteristics of the regulatory scheme set up by the New Brunswick legislature, s. 16 applies to
situations where the accused has validly waived the benefit of s. 11(d). The liberty component of s. 7 of the
Charter does not come into play here since the penalties that can be imposed in proceedings initiated by means of
a ticket are limited to fines and the failure to pay a fine for contravening the Motor Vehicle Act can in no case
result in imprisonment.

In the context of regulatory offences for which imprisonment is not a possibility, s. 11(d) of the Charter
does not prevent the legislature from inferring from an accused's failure to act that he or she waives the right to
be presumed innocent and the right to a fair and public hearing by an independent and impartial tribunal,
provided that the accused is fully aware of the consequences of failing to act and that the procedural scheme in
place provides sufficient safeguards to ensure that the conduct of the accused was not due to events over which
he or she had no control. In the present case, the system in place in New Brunswick meets these requirements
fully. The Provincial Offences Procedure Act expressly requires that the ticket state that failure by the accused
to act may result in conviction (s. 10(1)(h)), and the ticket must be delivered to the accused personally. In
addition, s. 16 provides that the judge required to convict the accused if the accused neither pays the fine nor
appears in court must perform certain checks, such as verifying that the ticket was delivered to the accused in
accordance with the Act. The judge must not convict the accused if the judge has reason to believe that there
are any irregularities. Finally, the Act affords accused persons the possibility of having their conviction set
aside by applying to the court within 45 days of the conviction (s. 117), after being notified of their conviction
pursuant to s. 48(1), if they satisfy a judge that their failure to appear was not their fault. Under this procedural
scheme an accused is thus fully informed of the consequences of failing to act and there are sufficient safeguards
to prevent injustices from occurring.
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English version of the judgment of the Court delivered by

LA FOREST J.:— The Court has before it three appeals raising the constitutional validity, in light of
s. 11(d) of the Canadian Charter of Rights and Freedoms, of s. 16 of the Provincial Offences Procedure Act,
S.N.B. 1987, c. P-22.1 (the "Act"), as it relates to the prosecution of offences under the Motor Vehicle Act,
R.S.N.B. 1973, c. M-17. Section 16 provides that accused persons who neither promptly pay the amount of the
fine indicated in the ticket issued to them nor appear in court at the time and place stated therein may be
convicted without a trial, by a judge who has carried out certain procedural checks, and ordered to pay a fine.
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Failure to pay a fine imposed for a contravention of the Motor Vehicle Act is in no case punishable by
imprisonment: s. 347.1(5).

Background

q2 The facts giving rise to the three appeals are not in dispute. Each of the respondents was stopped for
speeding and received a ticket and signed the notice of prosecution corresponding to the ticket pursuant to the
Act. All three were convicted of violating s. 140(1.1) of the Motor Vehicle Act after failing both to pay the
amount of the fine indicated in the ticket and to appear in court at the time and place stated therein.

Court of Queen's Bench (1993), 131 N.B.R. (2d) 181

q3 The respondents appealed their convictions to the Court of Queen's Bench the only defence relied on
being the unconstitutionality of s. 16 of the Act, but they were not successful. Deschénes J., following the
decision of the Ontario Court of Appeal in R. v. Carson (1983), 147 D.L.R. (3d) 754, and the decision of the
Alberta Court of Queen's Bench in R. v. Greckol (1991), 64 C.C.C. (3d) 430, which concerned similar provisions,
found that s. 16 of the Act infringed s. 11(d) of the Charter. He was of the opinion, however, that the limitation
on the s. 11(d) rights of persons charged with offences was justifiable under s. 1. In his view, the objective of
establishing a more expeditious and efficient and less costly scheme for minor provincial offences was important
enough to justify such a limitation. He also saw a rational connection between the scheme set up under s. 16 of
the Act and this objective of efficiency in the context of offences under the Motor Vehicle Act. Referring to this
Court's decision in R. v. Swain, [1991] 1 S.C.R. 933, he stated that he was satisfied that s. 16 comes within the
range of means that impair the rights guaranteed by s. 11(d) of the Charter as little as possible. Deschénes J.
concluded that the salutary effects of the measure adopted in s. 16 were sufficiently proportional to its deleterious
effects.

Court of Appeal (1995), 156 N.B.R. (2d) 309

g4 The respondents appealed Deschénes J.'s decision to the New Brunswick Court of Appeal, where they
were successful. Angers J.A., who wrote the reasons of the majority, relied on Liyanage v. The Queen, [1967] 1
A.C. 259 (P.C.), Re Hertel and The Queen (1986), 37 D.L.R. (4th) 706 (B.C.S.C.), and R. v. Hess (No. 2), [1949]
4 D.L.R. 199 (B.C.C.A.), and held s. 16 to be invalid for the following reasons (at p. 316):

[Translation] Every statute which, as a matter of substantive law, has the effect of depriving a
citizen of the right to be tried by an independent and impartial tribunal ipso facto negates the
citizen's fundamental rights: rights which are guaranteed under the Charter. It is in order to
protect the citizen's right to a hearing before an independent and impartial tribunal that no
statute may encroach upon the independence of the judiciary. In my view, a provision such as
section 16 is invalid.

The majority did not discuss s. 1 of the Charter.

q5 Ayles J.A. saw things differently. He agreed with Deschénes J.'s reasoning as to the scope of s. 11(d)
in the context of this case and with his analysis under s. 1. He also criticized the reasoning adopted by the
majority, being of the view that there was nothing unlawful or harmful to judicial independence in the procedure
established by s. 16 of the Act.

q6 On February 27, 1995, a few days after the Court of Appeal's decision, L'Heureux-Dubé J. granted the
appellant a stay of execution of that decision. On June 1, 1995, the Chief Justice and Gonthier and lacobucci JJ.
granted the appellant leave to appeal the Court of Appeal's decision: [1995] 2 S.C.R. vii. At the same time, they
ordered that the stay of execution be extended until this Court had rendered its judgment. The following
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q 11 The other way in which proceedings may be instituted -- which is the one we are concerned with here
-- is set out in ss. 9 et seq. of the Act. A police officer or authorized person who believes, on reasonable and
probable grounds, that a person has committed a "prescribed offence” may serve that person with a ticket in
prescribed form (s. 9). New Brunswick Regulation 91-50 under the Provincial Offences Procedure Act specifies
what types of offences are "prescribed" for the purposes of the Act. Section 3(1)(e) provides that:

3 The following offences are specified to be prescribed offences under section 9 of the
Act: ,

(e) all offences under the Motor Vehicle Act other than
(1) offences under sections 105.1, 345 and 346 of that Act, and

(ii) offences that are created by by-laws made by a local authority under that
Act and that are not approved by the Lieutenant-Governor in Council. . . .

Section 10 of the Act specifies the information that must appear in the ticket, which must be served on the
defendant by being delivered to him or her personally (s. 11(1)). The ticket must set out in very precise terms
the offence with which the defendant is charged (ss. 10(1)(b) and 10(2)) and must also state the time and place of
the appearance (s. 10(1)(c)). The ticket must state that the defendant has the right to choose the official
language in which the proceedings will be conducted and to retain and instruct counsel (ss. 10(1)(d) and (e)).
Section 10(1)(g) requires that the ticket state the amount of the fixed penalty and the time, place and manner of
payment. Section 10(1)(f) provides that the defendant may pay the indicated penalty in the prescribed manner,
in which case he or she will be deemed to have been convicted of the offence. F inally, under s. 10(1)(h), the
ticket must state that if the defendant does not pay the fixed penalty and does not appear in court at the stated
time and place, he or she may be convicted of the offence.

q 12 The ticket must be accompanied by a notice of prosecution, which the defendant must sign or, in the
event of a failure or refusal to sign, a certification to that effect (s. 11(2)). The notice must name the defendant
in addition to setting out the offence with which he or she is charged and stating the time and place of the
appearance (s. 11(3)). The notice of prosecution must be filed with a Judge no later than the date stated in the
ticket for the defendant's appearance unless the defendant has duly paid the penalty in accordance with s. 14 (s.
12(1)).  Section 13 provides that a defendant who wishes to dispute the charge set out in the ticket must appear
in court at the time and place stated, and where the defendant so appears the proceedings continue as if an
information has been laid and a summons issued and served.

q13 Where the proceedings are initiated by means of a ticket, the only sentence that may be imposed is
monetary in nature. This can be seen from all the provisions of the Act dealing with the ticket procedure and
from more specific provisions, such as ss. 14(5) and 16(1).

q 14 It is now necessary to reproduce, in its entirety, s. 16 of the Act, which is central to the debate in these
appeals:

16(  Where the defendant has not paid a fixed penalty before the time stated in the ticket
for the payment of the fixed penalty and does not appear in court at the time and
place stated in the ticket, the judge shall examine the notice of prosecution and, if the
notice of prosecution contains the certificate referred to in subsection (2), the judge
shall, subject to subsection (3), convict the defendant and impose a fine in the
amount of the fixed penalty set out in the ticket.
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16(2) The certificate on a notice of prosecution shall be in prescribed form, shall be signed,
and shall state
(a) that the person signing the certificate delivered personally to the defendant the
ticket to which the notice of prosecution corresponds, and
(b) that the ticket was in prescribed form and was completed in the same manner as
the notice of prosecution.
16(3) The judge shall not convict the defendant if
(a)  the judge has reason to believe that the certificate on the notice of prosecution is
inaccurate, or
(b) the notice of prosecution contains a defect and the defect cannot be cured under
section 106.
q1s5 There is no need for the purposes of these appeals to further summarize the provisions of the Act. It

is in the context of this detailed and very complete legislative scheme that the provision whose constitutionality is
being challenged arises.

B. Section 11(d) of the Charter

9 16 The respondents maintained that s. 16 of the Act violates s. 11(d) of the Charter in two ways. First,
they argued that permitting a judge to convict an accused without requiring the Crown to adduce any evidence
whatever deprives the accused of the right under s. 11(d) to be presumed innocent. Secondly, the respondents
agreed with the conclusion of the Court of Appeal and submitted that s. 16 of the Act restricts the right of the
accused under s. 11(d) of the Charter to be tried by an independent tribunal, since the effect of the impugned
provision is to prevent the judge from deciding to the best of his or her knowledge and belief after hearing the
facts of the case.

q 17 The appellant maintained on the contrary that it can be seen from a contextual analysis of the scope of
the protection conferred by s. 11(d) that s. 16 of the Act does not infringe that constitutional provision. For the
purposes of s. 11(d), it is sufficient that the established procedure afford accused persons a reasonable
opportunity to appear or to plead their innocence, which the Act does afford them. In the alternative, the
appellant argued that accused persons who fail both to pay the amount of the penalty set out in the ticket and to
appear in court at the time and place stated therein, by their conduct, waive the benefit of s. 11(d) of the Charter.
Section 16 of the Act accordingly does not violate s. 11(d), which affords no protection to anyone who has
waived it.

q18 I shall digress here. I find it very hard to see how the appellant Crown's main argument is different
from its alternative argument. It began by arguing that the essence of s. 11(d) in the context of this case is to
afford accused persons a reasonable opportunity -- of which they must avail themselves -- to benefit from the
rights and freedoms set out therein. Its alternative argument is that legislatures can deprive accused persons of
their rights under s. 11(d) where, as in the present case, the accused have waived those rights. If s. 11(d) must be
interpreted in the instant case as merely affording an opportunity to benefit from those rights, it follows that
persons who do not exercise them will lose the benefit of that protection and, thus, that persons who wish to
benefit from them will have to exercise their rights. In my view, an analysis showing that a person has not
exercised his or her rights is closely akin to that of the circumstances capable of amounting to a waiver of these
rights. The conduct of the accused person ceases to amount to a waiver as soon as he or she begins to exercise
his or her rights. Whichever way the analysis is conducted, the considerations will be the same, with the result
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that the same constitutional reality will be expressed in two ways. InR.v. Lee, [1989] 2 S.C.R. 1384, a decision
to which I will be returning, Wilson J., who was supported by a majority of the members of this Court on the
issue, came to the same conclusion on this very distinction. In Lee, the Court was considering the
constitutionality of s. 526.1 of the Criminal Code, R.S.C. 1970, c. C-34 (now s. 598), in light of s. 11(f) of the
Charter, which guarantees the right to a jury trial in certain circumstances. The impugned statutory provision
inferred a waiver of the right to a jury trial from the failure of an accused to appear for his or her trial without a
legitimate excuse. As in the case at bar, the Crown argued that the provision was valid both because it was
directed at situations where accused persons fail to exercise their right and because it was directed at situations
where accused persons, by their conduct, waive their constitutional right to a jury trial. Wilson J. stated the
following about the distinction between these two arguments, at pp. 1412-13:

Similar in kind to the argument based on waiver is the submission that the accused by
failing to appear without a legitimate excuse has simply failed to exercise his right to a jury
trial. The British Columbia Court of Appeal in Re McNabb and The Queen expressed the
view that s. 526.1 did not deprive an accused of his Charter right; rather, what the section did
was to specify the consequences if an accused chose not to exercise his right by failing to
appear at his trial. The Court held that if the accused could satisfy the court that he had a
legitimate excuse for failing to appear, then he would not have failed to exercise his right. But
if he had no such excuse, then he would have failed to exercise his Charter right and could not
thereafter be heard to complain that he had been deprived of it.

The nub of this argument is the same as in the argument based on waiver, namely that it
is the accused's own conduct and not the statute which deprives him of his Charter right. The
only difference is that in this case the conduct is characterized as a failure to exercise the right
as opposed to a waiver of the right. Presumably, it is thought through this distinction to avoid
the strict standard of proof required in the case of waiver. [Emphasis in second paragraph
added.]

Thus, any right that can be waived may be seen as affording those who have it the opportunity to exercise it. I
will be analysing the issue in the case at bar from the perspective of waiver, however, since that is how this Court
has ordinarily approached such questions in the past.

q 19 It should first be noted that s. 11(d) applies to regulatory offences such as those at issue here. InR.v.
Wigglesworth, [1987] 2 S.C.R. 541, this Court defined the scope of the protection afforded by s. 11 of the
Charter in the context of regulatory offences. Wilson J., on behalf of the Court, made the following comments,
which are highly relevant here, concerning the applicability of s. 11(d) (at pp. 559-60):

There are many examples of offences which are criminal in nature but which carry
relatively minor consequences following conviction. Proceedings in respect of these offences
would nevertheless be subject to the protections of s. 11 of the Charter. It cannot be seriously
contended that, just because a minor traffic offence leads to a very slight consequence, perhaps
only a small fine, that offence does not fail within s. 11. It is a criminal or quasi-criminal
proceeding. It is the sort of offence which by its very nature must fall within's. 11. I would
agree, therefore, with the comments made by Linden J. in Re McCutcheon and City of Toronto
(1983), 147 D.L.R. (3d) 193 (H.C.) In that case, the accused claimed the benefit of s. 11
following the alleged commission of a parking offence. At page 205 Linden J. said:

This provision of the Charter is available only to persons charged with an
offence. On my reading of the by-laws and the legislation, the applicant is such a
person, having been charged with offences when the summonses were issued against
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her.

There can be no question that parking infractions are "offences” as that word is
used in s. 11 of the Charter. The respondents contend that these are not the types of
transgressions against society s. 11 of the Charter is directed at, since there is virtually

no stigma attached to a parking ticket. In my view, however, the degree of stigma is
of no significance.

9 20 Section 11(d) reads as follows:

11 Any person charged with an offence has the right

(d)  to be presumed innocent until proven guilty according to law in a fair and public
hearing by an independent and impartial tribunal;

The constitutional guarantee provided for in s. 11(d) is broad. The provision essentially confers two things on
any person charged with an offence: the constitutional right to be presumed innocent -- with all its corollaries --
and the right to a hearing that must, according to s. 11(d), have certain characteristics, namely those of being fair,
public and conducted by an independent and impartial tribunal. Section 11(d) raises certain fundamental rules of
our common law to the level of constitutional values.

q 21 However, the possibility for accused persons of pleading guilty, thereby waiving the benefit of the
presumption of innocence and the right to a fair and public hearing by an independent and impartial tribunal by
admitting their criminal liability, is an equally essential component of our common law. The effect of a guilty

plea was described as follows by Laskin J. (as he then was), dissenting on other issues, in Adgey v. The Queen,
[1975] 2 S.C.R. 426, at p. 440:

A plea of guilty carries an admission that the accused so pleading has committed the
crime charged and a consent to a conviction being entered without any trial. The accused by
such a plea relieves the Crown of the burden to prove guilt beyond a reasonable doubt,
abandons his non-compellability as a witness and his right to remain silent and surrenders his
right to offer full answer and defence to a charge.

Owing to the obviously prejudicial consequences of a guilty plea for the accused, the common law gives judges
some discretion to ensure that the accused entered the plea with full knowledge of those consequences in order to
avoid any injustice. Thus, a judge may refuse, for "valid reasons", to accept the plea of guilty, or the plea may
subsequently be varied by having the accused substitute a plea of not guilty (Brosseau v. The Queen, [1969]
S.C.R. 181, and Adgey, supra). My purpose in drawing a parallel with the guilty plea here is to show that the
rights and freedoms protected by s. 11(d) are, by their very nature, rights that can be waived by those to whom

they apply.
C. Waiver of Charter Rights and Freedoms

q 22 This Court has already recognized that there are circumstances in which a right or freedom conferred
by the Charter can be waived. However, the possibility of waiving certain constitutional rights, the manner in
which such a waiver may be made, the extent to which such rights can be waived and the effect of a waiver may
vary with the nature and scope of the right in question: A.-M. Boisvert, "La renonciation aux droits
constitutionnels: quelques réflexions", in Développements récents en droit criminel (1989), 185, at pp. 186-87.
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That is why, for example, the right to be tried within a reasonable time (see Mills v. The Queen, [1986] 1 S.C.R.
863, R. v. Rahey, [1987] 1 S.C.R. 588, and R. v. Morin, [1992] 1 S.C.R. 771 ) is not necessarily waived in the
same way and to the same extent as the right to counsel (see Clarkson v. The Queen, [1986] 1 S.C.R. 383 ), and
why it may sometimes even be impossible to waive a constitutional right (see R. v. Tran, [1994] 2 S.C.R. 951, at
p. 996). It is clear, however, that where it is possible to waive a given right or freedom, this Court has always
stressed that the conduct of the holder of the right or freedom amounting to waiver must be voluntary and that he
or she must have full knowledge of the consequences of that waiver.

q 23 The possibility of waiving the benefit of s. 11(d) of the Charter implies -- as is the case with any
Charter right or freedom that can be waived -- that legislatures can "deny" an accused the benefit of s. | 1(d) if
they do so in circumstances in which the accused has by his or her conduct waived that benefit. It is clear that in
so doing they are not in actual fact denying a constitutional right. If the impugned legislative measure relates to a
situation in which the accused has waived the benefit of s. 1 1(d), it is quite simply no longer open to the accused
to argue that the measure in question is unconstitutional. This proposition can be illustrated with an obvious
example. A statute providing that "an accused who pleads guilty is no longer entitled to a trial" could not be
challenged on the ground that it denies accused persons the benefit of s. 11(d). Section 11(d) does of course
grant them the right to a trial, but when a guilty plea is validly entered, the accused just as validly waives his or
her right to a trial. Thus, nothing prevents the legislature, in such circumstances, from expressly denying the
benefit of the constitutional provision that is at the very heart of the waiver.

q 24 That is exactly what the appellant is arguing in the case at bar. Section 16 of the Act applies where a
person charged with an offence has waived the benefit of s. 11(d) of the Charter. As a consequence, s. 16, the

effect of which is to provide for conviction without a trial, does not constitute a limitation on that constitutional
provision.

9 25 In order to deal with such an argument properly, it must be determined whether the impugned
statutory provision is applicable only in circumstances in which the accused has actually (and validly) waived the
constitutional provision in question.

q 26 The analytical approach to be followed can best be illustrated and explained by drawing a parallel with
this Court's decision in Lee, supra. As I explained, Lee concerned the constitutionality of s. 526.1 (now s. 598)
of the Criminal Code, which provides that accused persons who fail to appear for their trial and do not give the
court a legitimate excuse are deemed to have waived their right to a jury trial. It was argued that the impugned
provision did not offend s. 11(f) of the Charter because it dealt with a situation where the accused had by his or
her conduct and omission waived his or her constitutional rights under s. 11(f). Wilson J., speaking for the
majority on this point, stated that to dispose of this argument, the Court had to determine whether it was
constitutionally possible to infer a valid waiver of the benefit of s. 11(f) of the Charter from the conduct referred
to in s. 526.1, which meant that we had to determine in what circumstances an accused could be said to have
waived the constitutional right to a jury trial. The Court held that a waiver of s. 11(f) of the Charter, to be valid,
must be clear and unequivocal and that, since the conduct from which the legislation inferred a waiver of the
right to a jury trial was not sufficiently "clear and unequivocal, s. 526.1 violated s. 11(f) of the Charter. There
was quite simply no sufficiently clear connection between an accused's failure to appear without a legitimate
excuse and the form of trial.

D. Section 16 of the Act

q 27 The analytical approach to be followed in this case is similar to the one adopted by this Court in Lee,
and in applying it here, I have reached the conclusion that, as a result of the characteristics of the regulatory
scheme set up by the New Brunswick legislature, s. 16 of the Act applies to situations where the accu§ed has
validly waived the benefit of s. 11(d) of the Charter. The analysis obviously requires that I consider in what
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circumstances an accused will have validly waived the benefit of s. 11(d). The difficulty in the present case lies
in the fact that the conduct covered by the impugned provision constitutes an omission rather than a positive
expression by the accused that he or she intends to waive his or her right to be presumed innocent and his or her
right to a fair and public hearing by an independent and impartial tribunal.

9 28 First of all, the context of the impugned provisions must be taken into account. In the recent
unanimous decision in R. v. Fitzpatrick, [1995] 4 S.C.R. 154, where this Court had to consider the scope of the
right against self-incrimination in a regulatory context, I stressed the importance of the context in determining the
scope and extent of Charter rights and freedoms (at para. 30):

This Court has often stated that the context of a Charter claim is crucial in determining the
extent of the right asserted; see for example my comments in Lyons, supra, at p. 361, and in
Thomson Newspapers, supra, at pp. 505-8 and 516-17. In particular, in Wholesale Travel,
supra, at p. 226, Cory J. held that "a Charter right may have different scope and implications in
a regulatory context than in a truly criminal one", and that "constitutional standards developed
in the criminal context cannot be applied automatically to regulatory offences".

It should be noted that in the case at bar, this Court does not have to rule on the Charter's requirements as to the
manner and circumstances in which a guilty plea can be entered and accepted by the court in the context of a
criminal offence. This Court has not ruled on that question, and in my view it is simply not appropriate to do so
in the present case. Rather, the Court must deal with the manner in which accused persons can waive their
rights under s. 11(d) of the Charter in a quasi-criminal or regulatory context. I wish to point out that the fact I
am dealing with the regulatory context in the present case does not necessarily mean that I would reach a
different conclusion in a purely criminal context. However, | recognize the possibility that in such a context, the
public interest may require that accused persons waive their rights in court, by performing a positive act, owing
to the far more serious consequences of a waiver of the benefit of s. 11(d) of the Charter in such cases resulting,
inter alia, from the potential loss of liberty and the stigma attached to criminal culpability.

9 29 In my view, the context to which I referred in Fitzpatrick, supra, may be relevant -- without necessarily
affecting the outcome -- and can be taken into consideration in determining both the scope and extent of the
rights and the manner in which and extent to which a right can be waived. Such an approach seems to me to be
perfectly consistent with past decisions of this Court on the waiver of constitutional rights. Let us therefore
consider the context that is relevant here.

9 30 First of all, the constitutionality of s. 16 of the Act is being challenged in the context of regulatory
offences. In Fitzpatrick, supra, as mentioned earlier, this Court unanimously adopted the statement by Cory J. in
R. v. Wholesale Travel Group Inc., [1991] 3 S.C.R. 154, that the scope and extent of a right may vary with the
context -- regulatory or criminal -- in which it is asserted. In Wholesale Travel, however, a majority of this
Court was of the view that it would be inappropriate, in the circumstances of the appeal before it, to limit the
scope of s. 11(d) because the provision at issue in that case, while regulatory and not criminal in nature, could
result in imprisonment. Lamer C.J. explained this as follows, at p. 197:

Again, both the Crown and a number of interveners have argued that this interpretation
of s. 11(d) should not apply in a regulatory setting. I can only reiterate my earlier comment
that it is the fact that the state has resorted to the restriction of liberty through imprisonment for
enforcement purposes which is determinative of the Charter analysis. A person whose liberty
has been restricted by way of imprisonment has lost no less liberty because he or she is being
punished for the commission of a regulatory offence as opposed to a criminal offence. A
person whose liberty interest is imperilled is entitled to have the principles of fundamental
Justice fully observed. The presumption of innocence, guaranteed by s. 11(d), is clearly a
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principle of fundamental justice. [Emphasis in original.]

Sopinka J. concurred in the Chief Justice's reasons. My own reasons were to the same effect. stated, at pp.
209-10:

In the present case we are dealing with a provision under which a five-year term of
imprisonment may be imposed if an individual is convicted. Such a deprivation requires
much stricter requirements to conform with the principles of fundamental justice than mere
monetary penalties. I should add that the context and values at stake in Thomson Newspapers
Ltd., supra, were profoundly different from those in the present case. Thomson Newspapers
Ltd. was really concerned with the procedural protection that should be afforded privacy in
relation to business documents. Here the effect of the provisions is the removal of the
requirement that an offence involving a serious deprivation of liberty be proved beyond a
reasonable doubt. While, in my view, in the regulatory context in which the provisions
operate a requirement that a reasonable doubt be raised by the accused that he or she has
exercised due diligence meets the requirements of fundamental justice (under s. 7 of the
Charter) in these circumstances, a requirement that the accused prove such diligence on the
balance of probabilities goes too far. The same is true under s. 1 of the Charter if one
approaches the issue in terms of s. 11(d). The provision substantially divests him of the
presumption of innocence.

The reasons of lacobucci J., in which Gonthier and Stevenson JJ. concurred, were to the same effect with respect
to the scope of s. 11(d) in this context: see p. 255. Wholesale Travel shows clearly that while the scope and
extent of rights may vary depending on whether the context is regulatory or criminal, this will not be true in every
case. Owing to the possibility that the offence at issue in that case would result in imprisonment, it was
necessary to avoid drawing a distinction based on the regulatory nature of the offence.

q 31 In the case at bar, however, there is absolutely no possibility of imprisonment, since the penalties that
can be imposed in proceedings initiated by means of a ticket are limited to fines, and the failure to pay a fine for
contravening the Motor Vehicle Act can in no case result in imprisonment. Thus, the liberty component of s. 7
of the Charter does not come into play. The concern of the majority of this Court in Wholesale Travel that a
contravention might result in imprisonment does not arise here. This, therefore, is the context to be taken into
account in analysing the scope of the constitutional rights at issue in this case and, more specifically, in analysing
the extent to which rights conferred on accused persons under s. 11(d) of the Charter can be waived.

q 32 In my view, in a context in which litigants cannot be imprisoned for offences of a regulatory nature, it
is open to both the provincial legislatures and Parliament to infer from the failure of those litigants to act that
they have waived their right to be presumed innocent and their right to a hearing and at the same time to have
consented to a conviction made against them, provided that under the procedural scheme applicable to them, they
are fully informed of the consequences of failing to act and there are sufficient safeguards to prevent injustices
from occurring.

§ 33 In the case at bar, the system set up by the New Brunswick legislature seems to me to meet these
requirements fully. First of all, the Act expressly requires that the ticket state that failure by the accused to act
may result in conviction: s. 10(1)(h). The following wording currently appears on each ticket issued in
accordance with this provision:

If you do not pay the fixed penalty and do not appear in court at the time and place stated on
this ticket you may be convicted of the offence and fined. It is therefore very important for
you to appear in court at the time and place stated on this ticket if you wish to dispute the
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charge.

Furthermore, the Act requires that the ticket be delivered to the accused personally: s. 11(1). The accused is
also required to sign the notice of prosecution corresponding to the ticket (s. 11(2)) and his failure or refusal to
do so must be certified. In addition, s. 16 provides that the judge required to convict the accused if the accused
neither pays the penalty nor appears in court must ensure, inter alia, that the ticket was in fact delivered to the
accused in accordance with the Act. Moreover, the judge can refuse to enter a conviction if he or she has reason
to believe that there are any irregularities. In my view, the general effect of these requirements is to prevent a
conviction from being entered unless a judge -- an independent and impartial third party -- is satisfied that the
Crown has met the requirements intended to ensure that the accused is fully informed of the consequences of
failing to act.

q 34 Furthermore, the Act affords accused persons the possibility of having their conviction set aside by
applying to the court within 45 days of the conviction (s. 117 of the Act), after being notified of their conviction
pursuant to s. 48(1) of the Act, if they satisfy a judge that their failure to appear was not their fault. In my view,
these provisions minimize any possibility of injustice against accused persons. They ensure that accused persons
can take advantage of s. 11(d) of the Charter if their failure to appear or to pay the amount of the fine set out in
the ticket was the result of events beyond their control. In other words, these provisions relate to the voluntary
nature of the waiver by the accused of the benefit of s. 11(d).

9 35 It is therefore my view that the New Brunswick legislature has acted in accordance with the Charter.
While it is true that it has established a scheme that deprives accused persons of the benefit of s. 11(d) of the
Charter, that deprivation operates in circumstances where the litigants involved have in any event validly waived
their right to be presumed innocent and their right to a fair and public hearing by an independent and impartial
tribunal.

lII. Conclusion

9 36 It was for these reasons that this Court allowed these appeals in a judgment rendered from the bench
on April 23, 1996, answering the first constitutional question in the negative, which made it unnecessary for us to
answer the second constitutional question.
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