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General of Rritish Columbia, the Attorney Genera] of Prince

Edward Island, the Attorney ('~ncral for Saskatchewan, the
Attorney General for Alberta aI1d the Attorney General of

Newfoundland,interveners.
(1996] 3 S.C.R. 525
[1996] S.C.J. No. 43

File No.: 24582.

Supreme Court of Canada

Hearing and judgment: A pri I 23, 1. 996.
Reasons delivered: October 31, 1996.

Present: Lamer C.J. and l..~\ Forest, L'Heureux-Dube, Sopinka,
(~onthier, Cory, McLacblin, Iacobucci and Major JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR NEW BRUNSWICK

(:on.5titutional law -Charter of Right~, -Pre.fumption of innocence _.-Right to fair and p'ubli,: m!(,rinf~
by independent Wld impartiallribunal -Waiver -Per~'ons .ftopped fDr spei?ding convi(~ted under prm:inci(JI
_~tCltutory provi.\'i()n becClu.5e they failed to pa)' fine indicated in licket and to appear in court qt time .~tUfI1d ill
tic:ket -Whether provincial provision infringe.t rights guaranteed to person.f chargc;d with offer/ce.\' b.y s. 1 I (d) 11'
Canadian Charter of Right.~ and Freedoms ..-Whether s. ] 1 (d) right.f waived -Provincial OffO1rrCe.l' j>r{)l:edllrl'

Act, L~'.N"B. ,1987, c. P~22"', .f" 16.
The respondents wcre stopped for an offence under the New Brunswick Motor Vehicle Act and each

rect;ivcd a tickct.. 'f')ley tlid not pay the fine and did not appear in court at t\1e time and place indicated in the
ticket. The re.!;pondents were accordingly convicted without a trial and ordered by a Provincial COllrt j\ldge 10
pay a fine in accordancc with thc procedllre set out in s. 16 of the Provincial Oft"ences Procedllr~ Act. In l,he
Court of QUCCI)'5 Bt:nch, the respondent~ chal lenged the constitutionality of that fOection. "['he court follnd thai :;
16 infringed~. 11 (d) of the Canadian Charter of Rights and Frcedom$ blrt that this infringement was ju$titiablc
under s. 1 of the Charter. .The Court of Appeal, in a majority decision, reversed that judgment, flnding~, 16 I()
bc invalid becausc it had tile ef1'cct of dt:priving a citizen of the right guaranteed by s. 1,1 (d) 1.0 be tried by an

il)dependent and impartial triblmal and bec;'Iuse no statute may encroach upon the indep~ndenct; of the juJici'lry
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'I'he 

appeals should be allowec.1.Hcld:

Section 16 of the Prpvincial Offence!; Procedure Act dt~c$ not infringe s. ] I(d) of the Chal1er since, (\~ 1\
result of the characteristics of the regulatory scheme set up by the New Brunswick legi~lature, s. 16 (lprli~s 10
~itU8.tions whcre the accused has validly waived the benefit of s. 11(d). The liberty component of s. 7 of'11,,'
Charter docs not come into play here sincc tile penalties tllat can be imposed in proceedings initiated by mea!1~ i)r

a ticket. are limitcd to fincs and the failure to pay a fine for contravening the Motor Vehicle Act can in no C(I~L:

result in imprisonment.
In tl1e context of regulatory offences for which imprisonmcnt is not a possibility, s. II (d) of the Charfcr

does not prevent tl,e legislature frorn interring from an accused's failure to act that ht: or she waivc$ the right r()

he presumed ini1ocent and the right to a fair and public hearing by an independcnt and impartial trib\.\nal,
provided that tl1e at~Cllsed is fully aware of the conseqllences of tailing to act and t.hat the procedural scheme ilJ
place provides sllflicient safeguards to ensure that the condllct of the accused was not dllC to events over which

he or she had no control. In the present case, thc system in place in New Brunswick meets tllcse reqllircment~
flilly. The Provincial Offcnces Procedure Act exprcssly requires that the ticket state that faillue by the accused
to act may result in conviction (s. 10(1)(h)), and the tickct must be delivcred to the accllsed personally. JIl
addition, s. 16 provides that the jlldge required to convict thtl accused if the accused ncitl)er pays tile 0)'\(: n,JC
appears in COl1rt must pcrform ccrtain checks, such as vcrifying that tl1C ticket was delivcred to the acclls(:(\ in
accordance with the Act. The judge mllst Dot convict tile accused if the judge has rea.c;on t\.) believ~ tl'\at thl;:r(~
are any irrcgularitics. Finally, the Act affords accused persons tile possibility of having tlleir convictiui1 set
aside by applying to the collrt within 45 days of thc conviction (s. 117), aftcr being notified of their con,/ictiOI1
pursllanl to s. 48(1), if they ~atjsfy a jlldge tllnt tIlcir failure to appear was not their fault. Ul1der this procedurx!
scheme an accused is tlluS fully infonned of the consequences of failing to act and tl\ere are suftici~nt safeguard!;

to prevent injustices from occurring.
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APPI~ALS ti'()m a judgment of the New Brunswick Court of Appcal (1995), 156 N.8,R, (2d) 309, ~Oi
A.P.R. 309, allowing the appcaJ ()fthe accused from judgments of [)eschenes J. (1993), 131 N.B,R. (2d) 181, ,13';
A.P.R. 181, dismissing rhe appeal of the accused, who had bcen convicted of speeding, Appeals allowed.

Gabriel Bourgeois, for the appellanL
J. M. Denis Lavoie, for the rt:spondents.
Bernard Laprade, tor the intcrvent:r thc Attorney Gcneral of Canada.
'Hart Sch\V.aI1z, for the intervener the Attorney Genera! for Ontario.
Shawl) Oreenbcrg, for the intervener the Attorney General of Manitoba.
Gcorge H. Copley, for the intervener the Attorney Gencral of British Columbia,
Ruger B, LaJ:lgille, Q.C., for tI)e intl::rvener the Attorney General of Prince Edward Islw1d.
Sculdra folkirls. for thc intervencr the Attorney (ieneral for Saskatchewan.
l{Jchard F. '('aylor, for the intervener the Attorney General for Alberta.
13. (,ale Welsh, Q.C., for Ule intervencr the Altorney Gencral of Newfoundland.

Solicitor tor tbe appellant: The Office of the AttorJ1ey General, Fredericton.
Solicitors for the rcsp()ndcnt.~: Doiron, Lavoie, LeBou1.hillier & Boudreau, Tracadie-Shcila, Nt;w
Brunswick.
Solicitor for the intervel'lcr the Attorney (iel'leral of Canada:

I'he Attorney General of Canada, Ottawa.
Soliciu>r lor the intervener the Attorney General for Ontario: The Ministry ofrhe Attorncy
Gcoeral, Toronto.
Solicitor flit" the intervener the Attorney Gcneral of Manitoba: The Department of Justice,
Winnipeg. ,

Solicitor for the intervener the Attorney General of British Columbia: The Ministry of the
Attorl1ey General, Yictoria-
Solicitor for the intervener the Attorney Genercll of Princc Edward Island: The Office of the
Attorney Gcneral, Charlottetown-
Solicitor for tho intervencr the Attorney General for Saskatchewan: W. Brent Cotter, Regina.
Solicit()r for the intervener thc Attorney General for Alberta: The Department of Justice,
Edmonton.
Solicitor for the intervener the Attorney General ofNewtoundland; Chris Decker, Sl. John's.

Ellglish version of thc judgment of the Court delivered by

~ I LA FOREST J.:- -The Court has before it three appeals raising the constitutional validity, in light of'
s. 11(d) of the Canadian Charter of Rights and Freedoms, of s, 16 of the Provincial Offences Procedurc Act,
S.N,B. 1987, 1,:. P-22,1 (the "Act"), a." it relates to the prosecution of offcI1ces l/ndcr tile Motor Vehicle Act,
1{,S,N.n. 1973; c. M-17. SectiOJl 16 provides that accl/scd persons who neither promptly pay the am()Ullt oftht:
fine indicalt:d in tht: ticket iS$ued lu thcm nor appear in court at the time and place stated therein (1"I;,y b{'
convicted without 1\ trial, by a judge who has carried out certain proccdur'dl checks, and ordered to pay a "£inc.
Io"ailurc to pay 3 fin~ impo!;ed 'fo~' a contravention of the Motor Vehicle Act i:) in no casc pllni~h~ble b:"
imptisonmt:nt; s. 347: 1(5).

J. I3ackground

~I 2 The fact:) giving rise to the three appeals are not in dispute, [,ach of the re~pol)dents was stopped t,)r
$peeding and rcccived a ticket and signed the notice of prosecution corresponding to the ticket pur~ua!11 tl) rhl'
Act. All tlu'ee wcre convicted of violating s, 140(1,1) of the Motor Vehicle Act after tailing both to p'<l) Lh\.,
amount of the fine indicated in the ticket and to appear in court at the time and place statcd therein.
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Court of Queen's nen~h-(1993), [31 N.B.R. (2d) [81 ,

~ ~ Ih~ respondents appealed their ~onvictions to rIlc Court of Queen's ijench the Ollly defenc,-, r;;-!!;.',; ;,i.
be'~~~ the \lncon~titut~Qn~lity of s. 16 of ,tile Act, but tl1CY were not successf~l. Descheflcs J:, foliowiug the
decJ~Jon of the Ont.a,rlO C,ourt of Appeal m R. v. Carson (1983), J 47. D.L.R. (3d) :75~; and -the decision of tnc;
AlbcJ'ta Court of Queen's Bcnch in R. Y. Greckol (1991), 64 C.C.C- (3d)-430, which concerned £irniIa;,
prov~~j?J}s: found tJ:lat s. 16 o~ lJ,e Act infringed s- 11 (d) of the Charter. He WI!:) of the opinion, however, tjllil,
the l1mJtatJOI1 011 thc s. J 1 Cd) flgJltS of persons charged with offences was justifiablc under s. 1. Tn his view thc
objective of esta,bJishing a more expeditious and eftlciC,nt and Jess. costJy scheme for minor provincia! of[c;)ces
wag important enough to justi~ su~h ~ [imitation.. He ~IF.O saw a rational connec,tioll between the scheme set up
under s. 16 of the Act and this objective of efficiency In the context of offences under the Motor Vehiclc Act.
Rcferring to thi$ Court'~ dccision in R. v. Swain, [1991] 1 S.C.R. 933, he stated that he wa.~ satisfied that s. 16
comes within the range ofme811s that impair the rights guar3nteed by s. 1 ] (d) ofilic Charter as little as po~~iblc.
Deschencs J. concluded that t:h~ $alutary effect$ of the measure adopted in s. 16 were sufficiently proportional to
its deleterious effects.

CourtofAppeal,,()995),156~.B.R.(2d)309 .-
'if. 4 Th_c!espondcnt~ a~pealed Deschenes J.~s decision to the Ne~ ~rul~sw.ick Court 9fAppeal. where thc:y
were successful. -Angers J.A'.;whowrote_the r.iasons:of,the-majoflty, iel-i~d on UY~ha~.~::rlle:Queen,,[.l9671 !
A.C. 259 (P.L;.), Rc Hertel and The Queen (1986), 37 D.L.R. (4th) 70-6 (B.(~:S.C~),:a,nd'R.v. Hess (No~ 2),[1949]
.4D.L.R. 199 (B.,C.C.A.), and held.~: ]6 to be-in~~lid.forthe'follo~~D~ ~ea.son_/)' (atp. 31-6):".::-:::: , .._,. -'.

, , ,'.

[Translation] Evcry statute which, as a matter of substantive law, has tile effect.of depriving a
citizen of the right to be tried by an independent and impartial tribunal ipso facto negates the
citizen's fundanlcntal righis:righrs which arc guaJ-anteed under the 'Chi:rter.1t is in order to
protect the citizen's right to a hcaring before an independent and impartial tribul1al that tlO
£tatute may encroach upon the independence of the judiciary. In my view, a provision such assection 16 is invalid. '

The majority did not discuss s. 1 of the Cbarter. ..

~ 5 Ayles ,T.A. saw Ihi,ngs differently, He agreed ':Io!ith Deschenes J.'s reasohillg as to the scope ofs. 11(d)"
in tile contc},1 of this case and with his analysis undcr s. 1. He also criticized the tea--~ol1ing adopted by the
majority, being of the view that thcre was notlling wllawful or h.-.xmful to judicial independence in the procedure
established by s. 16 of the Act

~ 6 On February 27. J 995, a few days after thc Court of Appeal's decj~ion, L'Heureux-Dubc J. granlcd the
appclJallt a £lay of ex~cutiOI1 or that decisiun. On June I, 1995, tl1e (:hief Justice al1d Gollthier and lacouu(:.::i ; ,;,

QUlCKLAW
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II. Analy!;is

-if 8 Contrary to the opinion expressed by thc Court of Queen's Bench and tbe Court of Appeal, ~. 16 or the
Act does not infringe s. ll(d) of the Cllartcr. In my view, all accused who fail& both. to pay the fine indicated in
tile ticket and to apl)ear in Court at the time and place stated therein waives the benefit of s. 11(d) of tile Chal1er,
and therefore tile right "to be presumed inno.cent until proven guilty according to law in a: fair and public hearing
by an independent and impartial tribunal", in the same way as if he or she had, for example, decided to plead
guilty- Although at common law, the silence of tile accused is equivalent to a plea of not guilty rather tJ1an to
one of guilty allcl the.refore in a crimioal context ss. 7 and 11(d) might. require any.waivercto bec madc-only upon
appearance (a qut:~lion on which 1 ~xpress no. opinion), it is entirely dift~reJ1t ill the .context of regulatqry
offences for which imprisownent is not a possibility and.which accordingly .donot-bring the-liberty CQJllponent
ofs. 7 into play, .tn.such a context, I am of the view.tl1~t~" ll(d).of tl1e .Charter in [10 way.p.'eventsthe
legislature from inferring from the accused's failure to act a waiver on"his or her part of the right to a fair and
public hcaring by an independent and linpartial tribunal, provided tl1at he or she is fully aware of the
consequences of failing to act and tllat the prl.1cedural scheme iJ'l place providcs sufficient safeguards to ~J"I~llrC
tlmt the conduct oftl1e accllse<.i wa$ not due to eVe!1~~ over which I'le or she had no control. Tll~t is ~he(.:as~ ncrc.

~ 9 Bef:Ore getting"to the heart .of tIJ.e illatter,: it.will be n~ces~iy" ~o suni.~~ri*e the jmplIgllcd le8j.c;lativescheme. :.. .,- .

A. Thc Legislative Sqheme .0 .0 "

-if 10 As its title indicates, the Provincial Offences Procedure Act lays dOWll the procedural rules applicable
to the prosecution of reglilatory offences in New Brunswick, A regulatory offence may. be prosecuted jn Olle of
thtce ways. Section 2 ~tates that,' except as .otherwiseprovidCd in. ri: st.."\tute,. proceediJigs aloe. comll'1cncdd by the
laying of an iitf<;>rniatiol1 before.a judge on oath or sQlein.n affliination- by'R,riy j,ers6'l1 .w~o:lias. r~aS611able (\od
prob~ble grounds to believe that a person has committed an offence(s, 3)~ Proce~di~gs ~.a}: also be commenced
by way of aI) appearance llotice served by:apolice officer who h'~ reasonab.te-.and, probabl~. grotIJ\d5. to ..believ~
that a person has committed.aJi offence (5. 5(1) of the:Act) or byan"authorizerl':persoii.\Jo;lio:ha') reasonabll;: w1d
probablc grounds to bclicvc that a persen has committed an offcnce referred to as.a "pre$cribed offencl"" (s.
5(2». In cach of rhecse ca!;cs, the appenr;lnce notice is foll()wed by the layillg of all illl()r:llati~)I1. '\\. I:~.:.,.
prol.~~~dill!!.$ ar~ (.\~)mmcnccd in either of tnesc ways, they follow a COlJrSC that nlay bc rlc~cl'ib~d !IS Irui"li;i.,..",,!
.1\11 :1rvei1l'al1..~e 1101 icc i~ served Ofl tllC .'1ccused. who must then enlcr a plea, If the

(e)

..
all offences un'derthe Motor Vehicle Act otl~ertban ' , ..

(i) 4,)ffen~es 1\l1der seclioJ1S 105.1, 345 1\11<.1 346 or tI\at Act, 811<.1

(ii) urlences thaI are created by by-l~ws madc hy a local authority under tll::!t

OUICKLA W
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Act and that art: n01 approved by tl1C I ,ieutenant-Governor in CO\lncil

Section 10 or t.he Act specifies the information that must appear in the ticket, which must be served l')ll till.'
det'eJ'Jdanl by being delivered to him or her personally (s. 1 ](1)). The ticJ(et mU$t set out ilJ velY precise terms
the offCr1ce Witl1 which the defendant is chargcd (S5. 1 O( 1 )(b) and 10(2)) and must also state the timc and rlacc of
the appearan~e (s. IO(l)(c». 'I'he ticket mllst state that the defendant has the right to choo:>~ thc orrici.)!
language in which thc proceedings will be c(mdu~ted and to retain and instruct counsel (ss. 10(I)(d) and (e».
Section IO(l)(g) requires that the ticket state the amount of tile fixed penalty and tile time, place and mall!!!.'!' of
paymcl1t. Section 10(1 )(f) provides that the defendant may pay the indicated penalty in th~ prescribcd Infl!ln~r.
in \\'hich casc hc or she will be deemed to have been convicted of the offencc. J7inally, under s. 10(1)(11),11\(;
ticket must st"le IJ'Iat if tl1C defel1dant does not pay the fixed penalty and does not appear in COlirt at ll'Je .~talcd
time and pla~e, hc or s1le may be convicted of the offence.

~ 12 The ticket fillSt ~e accompanied by a notice of prosecutioll, which the defendant mllst sign or, ill i:1e
cveot of a failllre or refusal to sign, a certification to that effect (s. II (2)). The not.ice must name thc dl~tCI1ct;111(
in addition to setting out the offence with which ht: Or she is charged and stating th~ time and place 01:' ,ht'
appearance (s. II (3)). The notice of prt.)sccution must be filed witll a jlldge no later than the dalC stAted ill the
ticket for the dcfcndant's appearance unlcs,~ the defendant has duly paid the penalty it} accordunct: with s. 14 (s.
12( 1 »). Section 13 provides that a dcfcndant who wishes to dispute the charge set Ollt in the ticket must ~rrear
in court at thc time and placc stated, and wh~re the defendant so app~ars the proc~~ding,s continue a~ if ail

info)mation 11a." been laid and a summons issued and served.

~ 13 Wberc the proceedings are initiated by mcans of a ticket, the only sentence that may he impo:;cd i~
mt.)rlctary in naturt.'. This can be $CCn from all the provisiolJS of the Act dealing witl.. tile ticl(~t prt.)ceclurt. U!t..!

from If,Ore specific provisions, such !jS ss: 1.4(5) and ]6(]).

~]4 It is now nec~ssary to reproduc~. in its entirety,:). 16 of the Act, which is central to the dcbate in tbt:~c

appeals:
16(\) Where tJJe defendant has not paid a fixed penally before the time stated irl the ticket

for the payment of tlle fixed p~naJty and does not appcar in court at the time and
place stated in tlle ticket, ll'le judge shall examille thc notice of pro!\eclltion and, if the
notice of prosecution contains the certificate referred to in subsection (2), the judge
shall, subjcct to subsection (3), convict the defendant and impose a fine in the

amount of the fixed pcna!ty set out in the ticket.

16(2) The certificate on a notice of prosecution shall be in prescribed form, shall be

signed, and shall state
(a) that. the person signing the certi'ficate delivered personally \.0 tl)e defendant the

t.icket to wlucb the I'lotice of prosecution corresponds, and

(b) that the ticket was in prescribed form and wa.c; completed in the !\ame rnanner as

the notice ofprosccution.

16(3) The judge shall !lot convict tI\e defendant if

(a) thejudge has reason to believe that the certificate on the notice of prosecution j!;

inaccurate. or
(b) tbc notice of prosecution contains a defect and the defect cannot he cured under

section 106.
'i! 15 There is nO nced for thc purposes of tllese appea.ls to furtl)er summarize thc provisions of the .A.C'.. ! I

j!; in the context of this dctailed and very complcte legislative schcme that the provision whos~ con!;titutiOflality

omCKLAW
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i~ being challengt:d ariSCS,

!B, Section II (d) oftl1e Charter

-J 16 The respondents maintained that s. 16 of the Act violates s, 11(d) of the Charter in two waV5. I-.ir.l
they argued th.at permitting a judge to convict an accused without requiring the Crown to adduce any {'vi{l!':r:~:,:;
wht~lcvc:r .deprlve~ the a~cused of the right und~r s. 11(d) to be presumed innocel1t. Secondly, the re~p():l,I(::!I~;
agreed with the conclusion of the Court c.)r Appeal and $ubmitted that~. 16 of the Act restricts th~ ri,rhl (I( IJ1;':
accu~e.d lI~dcr s, II (d) of t~e Ch~rt~r to be tried by an independent tribunal, since the efl~ct or thc ~nrllgI1e(1
provISion J~ to prevent the Judge from dcciding to the best of his or her knowledge and l)clicf af!:er hearing lll~
facts of the case.

'if 17 '.I'he 'lpp~Jlant maintained on tl1e contrary that it can bc seen from a contcxtl.lal analy~is of the ,o;cup~ oj"
the protection CO[lfcrrcd by s. I l(d) that s, 16 or the Act does not infrir)ge tl1at constitutiunal provi.~ion. for \ht~
purposes of s. 11 (d), it is sufficient that the. established procedl.lrc afford accused pcrsons a reasull,lbl(~
opportunity to appcar' or to plead their innocencc, which the Act does afford thcrn. In the alternaliv~, [hI:
appellant argucd tI\at accused persons who fail both to pay the amount of the penalty set out in thc ticket and It)
appcar ill court at the time and place stated therein, by their conduct, waive the bcflefit of s. 11 (d) of rhc Chnl1er.
Section 16 of the Act accordingly docs not violate s. 11 (d), which affords no protection to anyone who ha:;
waived it.

Ii[ 18 I shall digr~ss here. I find it very hard to scc how tJ1e appellant Crown's Inaill argument i~ [lil'rt.:r':lll
from il:S alternf1tive argulT1cnt. It began by arguing that tile ess~nce of s. 1 I (d) il'l the context of this case j~ tl.'
afford accused persons a reasonable opportunit.y --of which tlley must avail tllemselves ~M to benefit (i.OJ:1 lilt'

rigl}ts and freedom~ set Ollt therein. Its altcrnative argument is that legislatllres can deprive accl.lsed perso'ls oj.
their rights under s, II (d) where, as in thc present ca.c;e, the accused have waived those rights, if s, 11 (d) mll~1 Ol'
interpreted in the in~tant case as merely affording an opportunity to benefit rrom those rights, it follo\.v$ rhllt
per~ons who do not exercise thcm will lo~e the benefit of that protection and, thus, that persons who .vi.-;11 \1)
benefit rrom tl1em will have to exercise their right:;;. In my view, an analysi:;; showing thl!t a person !'I,<1,. 110(
exercised his or her right~ is closely akin to that of the circumstances capable of amounting to a waiver or Ihc$c
rights, Tl'lc conduct of thc accused person ceascs to amolmt to a waiver as soon as he Or she begin~ to c,~crcise
hi~ or her rights, Whichever way the analysis is conducted, the considerations will bc the same, with tl)c re~ull
(hat tl1e ~ame constitutional reality will be ~xpre~sed in two ways. In R. v. Lee, [198912 S.C.R, 1384, a deci~i()'1
to which I will he retllrning, Wil~on J., who was supported by a majority of the memb~l"s of thi!O Lour! Oil rh\.'
i~~ue, came to the same conclusion on this very distinction. In Lee, the Court was considering Iii;':
constitutionality of s. 526.1 of tile Criminal Codc, R.S.C. 1970, c. C-34 (now s. 598), in light of s. 11 (I) of thc:
Charter, which guarantecs the right to a jury trial in certain circumstances. The impllgJ'Icd statl.ltory pl'ovisioll
infelTed a waiver or thc right to a jury trial from the failure of an accused to appear for his or her trial WiU!\.)UI a

legitimate excuse, As
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not thereall(:r bc heard to c0I11p\ajn that he had heen deprived of il.

O\Oht; ntlb of this arguoment is the same as in the argul11cnt based on waiver, n~l11cly that it
is thc accused's own conduct and not thc statute which deprives him of his Chal1er righl. Thc
only difterenc~ is thaI in t!1is case the conduct is characterizcd as a failure to excrcisc the right
8S opposcd to a waiver of the right. Presumably, it is thought through this distinctiOl1 to avoid
the strict standard or proof rcquircd in thc case of waiver. [En1phasis in second paragr~lph

addcd.l

"['bus. any rigllt that can be waived may be se~n as affording those who have it the opportunity to exercise it !
will bc analysing the issue in the case at bar from the perspective of waiver, howevcr, since that is how this (.'().1!',

has ordinarily approachcd such q\lestions in the pa.,;t.

~ 19 It should first be notcd that s. 11 (d) applies to regulatory offences such as those at is,,;ue here, III R, ".
Wigglesworth, [J 987] 2 S.C.R. 541, this Court defined the scope of the protection afforded by s. II of tilt:
Charter in the context or rcgulatory offences. Wilson J., 01'1 hehalf of the Court, made the following comment~.

which are highly relcvant here, concerning the applicability of s. II (d) (at pp. 559-60):

Thcrc are many examples of offences which are criminal in nature but which carry
re1ativcly minor conse<Iuencesfo1lowing conviction. Proceedings in respect of these ofl'cnces
would ocveltheless be. subject to the protections of s. 11 of the Charter. It cannot bc seriousl)'

c<.)nt,cncted that, just bccause a minor trdffic offencc leads to a very sligh! consequence, perhaps
only a ~mall fine, that offence does not fall wilbin so 11. It i$ a criminal or qua.~i-crimilla1
prl,ct:e<.iing. It is the SOrt of offence which by its very nature must fall within s. 11. 1 would
agree, thereforc, with the comments made by Lind,,",I. in Re McCutcheon and City of Toronto
(1983), 147 f).I.-.R. (3d) 193 (II.C.) In that case, the accused claimed the benefit of s. 11

following the alleged commission of a parking offence. At page 205 Linden J. ~aid:

This provision of the Charter j!; available only to person!; chargcd wid1 an
<.,i1cnce. On my rcadil1!?, ~)f tl1e by-laws and the Icgi~latjon, the applicant is $\Ich a
pcrson, having bcel1 charged with orrences when the Slimmon~es were iS~I,ICd against

her.

, 20

Thcrc call be nO qucstion that parking infractions are "offences" as that word is
used in s. II of the Charter. Thc respondents contend that thesc are not the types of
transgression~ aga,inst society $. 11 of the Charter is dirccted at, since there is virtually
no ~tjgma attaclled to a pllrking ticket. In my view, however, the degree of stigma is

of no SigIlificance.

Section J 1 Cd) reads as follows;

1 i. Any person charged with an offence has the right

QU1C1<.LA W
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~r 21 ,Ho\\-'e~er, the possibility for accu!ied persons of pleading guilty, thercby waiving the bCllciil of ill':
pre!;~n~ptlon ?r In.oo~ellc~ a~d. thc. right to a fair and public hcaring by an independent and impartial tribllnal bv
admitting their crIminal lIabilIty, 1$ an cqually es!;cntial component of our common law. .i'he crrcct of a I1Uil(~
plea w~~ d~$cribed .as follow~ hy Laskin J. (as he then W<i-5), disseoting on ~)ther isslles, in i\dgcy v. The ()~le"~I;.
[1975] 2 S.C.R- 426, at p. 440:

.A plea of guilty carries an admission that the accused so plcading has committcd the
crIme chargcd and a consent to a conviction being entered without any trial- The accused bv
such a plea relieves the Crown of the burden to prove guilt beyond a reasonable doubt
abandons his non-compellability as a witness and his right to remain silellt and surrenders hj~
right to offer full answer and defence to a charge.

Owing .to tll~ obviou.~ly prejudicial consequences of a guilty plea for the accused, the common law give!; judges
somc dIscretIon to ensure that the accused entered the plea with full knowledge of those collscquences in ordcr to
avoid any injusticc. Thus, ajlldge may refuse, for "valid reasons", to accept the pica ofguilry, or the pIca illflY
subscqucnrly bc varied by having thc ~ccused ,~uh!;titute a plea of not guilty (Brosseau v'. 'fht: Quccn, i i t)o.Ji
S.C_R- 181, and Adgey, supra). My purpose in drawing a parallel with the guilty plea here is to show that the
righl~ ri.lld fl'eedoms protectcd hy ~. 11(d) are, by their very nature" rights that can be w3ivccl by those t() \\ !-:o,they apply. -

C. Waiver orCI\arter Rights and Freedoms I

~ 22 'l'I1is Court has already recogl1ized that there are circumstanccs in which a right or freedom cOllferre<i
hy the C:h3l"tcr caLl be waiycd. I-Iowever, the possibility of waiving certain cQn!;titlltional rights, the manncr ill
which ~llch a waivcr may be made, thc cxtent to which SlICJ1 rights can be waived and the effect of a waivcr 111,IV

...vary wIth the naturc.. and scop.e or thc right in queslion: A.-M. Boisvert, "I..a renonciatiol1 aux drc)its
conslitutiol\nel!;: quclql1es refiexions". in Developpements recent!i cn droit Cril1) ineJ (1989), 185, at pp. 1 ~6-!::7.
That is why, for examplc, the right to bc tried within a rcasonable tin1e (see Mill!; Y. The Queen, [1986] 1 S.L:.K.
863, R. v. l~aht:y, [.19871 I S.C.R. 588, and R. v. Morin, r1992] 1 S.C.R. 771) is not ncccssarily waivcd ill thl.:
same way and to the same extcnt as the right to counsel (see Clarkson v, The Queen, [1986.11 S,C.R. 3K]). alJo
why it may SOITlctime!; even bc impossible to waive a constitutional right (see R. v. Tral1, (199412 S.<':.K, l):) I, at
p. 996). It is clear, however, tbat where it is po:$sible tt) waive a given right or freedom, thi:$ COtl11 has ,i Iwa~'~
!;tress<i:d that the conduct ofth<;: holder of the I"ight or freedom amounting to w,iiver fillst be yolul"ltal"y (jrn!I!);:t! !:f'

Or she mu~t havc full knowledge of the consequences of that waiver.

, 23 Thc possibility of waiving the benefit of s. 1 I (d) of the Cllarter implies --as is the casc with lillY
CIl..'U1ef right or freedom that can bc waived --that legi!;laturcs can "deny" an accused thc benefit of s. II (d) if

they

QUICKLA W
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arf'cctif1g the OIJtcome --and can be lakcn into consideration in detennining both Ihc scope and cxtent of' Illl:
righl~ alld the manrler in which and extent to which a right can be waived. Such an approa(~h SCCI11~ to m,,: 10 hI::
perfcctly consi~tcnt witJ1 past decisions of this Court on thc waiver or constitutiOI'laJ rights, I.~t us tht'rl~fllr\:
cOl1~ider the COl1text tha.t is relevant here.

~ 30 First of all, the constitutionality of s. 16 of tI)e Act is being challenged in tl1C context of l-egulatury
offenccs. In Filzpau'ick, supra, as mentioned earlier, this Court unanimously adupled tl1e statem(;l)t by (~()ry J.
in R. v. Wholesale Travel Group Inc., [1991] 3 S.C.R. 154, that the scope and extent of a rigbt may vary with the
contcxt --regulatory or criminal --in which it is asserted. [n Who1csale Travcl, however, a ma,iority of thi~
C(:IUrt was of thc view that if would be inappropriate, in the circumsfal1ces of thc appeal befuTC it, t<.") limil (II~
scope of s. 11 (d) becau$e the provisi(~n at is~ue in that ca.~e, while regulatory and not criminal in naturc, cOt! !,I
result. in imprisun,ncnL Lamcr C.J. explail1ed this as follows, at p, 197:

Again, both tl1e Crown ~nd a number of jl'\terveners have argued tl1at this intel-pretmion
or~. II (d) :;hould I\Ol apply in a rt.:gulalory ~~ttiIJg. I can ol11y reilcrate my eariicr commcn(
that it is tht: fact tl1at thc state has resorted to the restriction of liberty through impri~()ll/neI1t
for enforcement. purposes which i~ determinativc of the t-:harter analysis. 1\ pcr~on \'-"hu.~c
libt;rty has becn restricted by way of imprisonment ha$ lost no f~s~ liberty because 11e or shc is
being punisl1ed for I.he commissiol1 of a regulatory oflerJce as opposed to a. criminal offence.
A p~r:)on wh<.")se libcrty interest is imperilled is cntitled to have the principles of rundamenull
justice fully obscrved. The presumption of il1nocencc, guaranteed by s. ) 1 (d), is clcarly a

principle offundamenlaljustice. [Emphasis in original.,!

Sopinka J. COl1currcd in the Chief Justice's reasons. My own reasons were 1;0 tJ1e same effcct. I stalt:d. (It rp.

209-10:

In tht; prcscnt case we are dcaling with a provision under which a five-year tt;rm of
impri",onment may be imposed if an individual is convicted. Such a dcprivation rel(uircs
much stricter requirements to conform with the principles of fundamental ju",tice than r\1crc
monetary penaltics. I should add that thc context and value", at stal(e in Thomson Newspaper!;
Ltd., supra, \Vere profoundly different from those in the present case. Thomson Newspap~r.~
I.rd. was really concerned with the procedluaJ protection that should be arrordcd rrivacy in
rclati()n to business documents. Here the effect of the provisions is thc rcmoval of Ih~
requirement that an offence involving a serious deprivation of liberty be proved beyond a
reasonable doul)t. While, in my view, in thc regulatory context in wllich the provisions
oper:atc a requireme.nt that a reasonablc doubt he raised by the accused that he or !;he has
exerci",ed du~ diligence it1eets the requirements of fundamental justice (under s. 7 or Ihc
Chartcr) in these circumstances, a requirement that the accused prove such diligence on the
balance of probabilities goes too far. The same is true under s. 1 of the Charter if UriC
approaches the issue in tenns of s. ll(d). The provision substantially divcsts him ()f th~

presumption of innocence.

The rea~onS of lacobtlcci .T., in which Gonthier and Stevenson .TJ. concurred, were to the sarnc effect with resp,;:1
to the scopc of!;. 11 (d) in this contc,xt: scc p. 255. Wholesale Travel shows clearly tJ1at while the scopc tliid
extent of right~ m~y vary depending on whether the contcxt is regulatory or criminal, this will not bc true ill
every case. Owing to the possibility that the offence at issue in that ~af;e would result in impri!;orlIIICI1t. i1 W~I!;
I\ccessary to avoid drawing a di.~tinction based on the regulatory nature of the offence.

~I 31 In thc case at bar, howevcr, thcrc is ab!;olutely no pos",ibility of impri",onment, since the penall it.:~; to"J!"
can be imposed iJ) proceedings initiated by means of a tickct are limited to fines, and thc failure u) pay a Ij,IC fo;,
contr~\vening the Mot()r Vehicle Act can in no ca~e result in imprisOllment. ThLls, the liherty component of s. OJ
of th(;: Charter does not come into play. The concern of the majority of this C.ourt in Wholesale ')"rav(;:1 \:11'11" ,;~
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l'urrhermore, the Act reqllires that the ticket be delivered to thc accused personally: s. 11(1). Thc accu.<;cd is
,\Iso \'equired to sign the notice of prosecutiol"1 corre~ponding to the ticket (s, 11(2)) and hil; ('ailure or rcr\l~all(1
do ~o must be certified. fn addition, S. 16 provide~ that the judge required to convict the accu!)~d ii' tbe acl:u~e(:!
Ileither p;'iys the peJ1(ilty nor ,Ippcar,,; in court must ensure, inter alia, that the ticket waS in fact dcl ivered 1\) lill:
accu~cd il"l accordance with thc Act. Moreovcr, the judge can refuse to enter a conviction if he or shc;: has reaSl)1 \
to believe that there are any irregult\ritics. In my view, the general effect of these rt:quirements i~ to pre\'~n! ::
conviction from being cntered unlcss a judge --an jndep~ndent and impartial third party --is satisrit:ti that tht:
Crown has met thc requiremel'lts intended to ensure that the accllsed is fully informed of the consequeJlccs or

failing to act.
'if 34 Furthcrltl()re, the Act affords accused persons the possibility of having their conviction set .lsit~t: by
applying to the court within 45 day!' (')f the conviction (5, 117 of the Act), after being notified of their conviction
pursuant 10 S. 48( I ) of the Act, if tl1ey satisfy a judge tllat their failure to appear was not their fau I t. In my view,
thesc provisions minimizc any possibility of il1justice against accused persons. 1'J1ey ellSure that accus~d pcrson~
can take advant,lge of s. II (d) of the Charter if their failure to appear or to pay the amolmt of thc fin~ ~et Uti\' :;1
t.he ticket WtlS Ihc rcsult of events beyond their control. In other words, thcse provi~ions rclat.c to the V()!lii~!':1I'\llCtLllt't: of the waiv~r by !.lIe accused of the benefit of s. 11 (d). .

~I 3S It i~ therefore my vicw that tl1e New Brunswick Icgislatllre has acted in accordance with the (:hflr!(~!'
While it is trlle thai it h;'i$ established a scheme that deprives accused persons of the btJll~[jt of:). ! I (d) or 11'l:
Chal1er. tllat dc))rivation operate~ ill circulrIstanccs where the litigants involved have in tiny event validiy Wllivcu
tbeir right to be prcsulucd innocent and their right to a fair and public hearing by an independent and ill1ptJ.rtial

tribunal.

III. Conclusion
, 36 It w(lS for these reasons that this Court allowed these appeals in a judgment rendered frolrl tile henl.~h
01"1 April 23, 1996. answering the first constitutional question in the negative, which made it lmneCC$sary tor us i\.)

answer the second constitutional qllestioll,
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DRS 96-16633
File No.: 24582.

Supreme Court of Canada
(from New Brunswick)

Hearing and judgment: April 23, 1996.
Reasons delivered: October 31, 1996.

Lamer C.J. and La Forest, L'Heureux-Dub6, Sopinka,

Gonthier, Cory, McLachlin, Iacobucci and Major JJ.
(28 pp.)

Civil rights -Trials, due process, fundamental justice and fair hearings -Criminal and quasi-criminal
hearings -Right to an independent and impartial tribunal -Procedure contrary to fundamental ju.\'lice -
Section 16, New Brun.\'wick Provincial Offences Procedure Act.

Crown appeal. Each of the three accused were stopped for speeding and were given a ticket under the New
Brunswick Motor Vehicle Act. They did not pay the fine and did not appear in court as indicated on the ticket.
They were convicted withQut a trial and ordered to pay a fine in accordance with the procedure set out in section
16 of the Provincial Offences Procedure Act. The accused appealed their convictions, challenging the
constitutionality of section 16. The Court of Queen's Bench found that section 16 infringed section 11 (d) of the
Canadian Charter of Rights and Freedoms but the infringement was justified under section 1 of the Charter. The
New Brunswick Court of Appeal reversed that decision and found that section 16 was inval id because it deprived
a citizen of the right to be tried by an independent and impartial tribunal, and no statute could encroach upon the
independence of the judiciary. The Crown appealed to the Supreme Court of Canada.

HELD: Appeals allowed. Section 16 did not infringe the Charter because the regulatory scheme set up by
the legislature resulted in section 16 applying to situations where the accused had validly waived the benefit of
section 11(d) of the Charter. Section 7 of the Charter did not apply because penalties for a ticket did not include
imprisonment. Section 11 (d) did not preclude the legislature from inferring waiver of the right to be presumed
innocent and the right to;! fair hearing from an accused's failure to act, provided that the accused was fully aware
of the consequences of failing to act and the procedural scheme in place provided sufficient safeguards to ensure
the accused's conduct was not due to events over which he or she had no control.

Statutes, Regulations and Rules Cited:

Canadian Chal1er of Rights and Freedoms, 1982, ss. ,7, 1 (d),

Provincia! Offences Procedure Act, S.N.B. 19187, c. P-22.1, ss. 2, 3, 5, 9,10,
29(1),48(1).

, 13, 14, 16,24,28,

Provincial Offences Procedure Act, General Regulation, N.B. Reg. 91-50, s. 3(1)(e).
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Indexed as:
R. v. Richard

Her Majesty The Queen, appellant;
v.

Rejean Richard, respondent.
And between

Her Majesty The Queen, appellant;
v.

Leo J. Doiron, respondent.
And between

Her Majesty The Queen, appellant;
v.

J. M. Denis Lavoie, respondent, and
The Attorney General of Canada, the Attorney General for
Ontario, the Attorney General of Manitoba, the Attorney

General of British Columbia, the Attorney General of Prince
Edward Island, the Attorney General for Saskatchewan, the
Attorney General for Alberta and the Attorney General of

Newfoundland, interveners.

[1996] 3 S.C.R. 525
[1996] S.C.J. No. 43

File No.: 24582.

Supreme Court of Canada

Hearing and judgment: April 23, 1996.
Reasons delivered: October 31, 1996.

Present: Lamer C.J. and La Forest, L'Heureux-Dube, Sopinka,
Gonthier, Cory, McLachlin, Iacobucci and Major JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR NEW BRUNSWICK

Constitutional law -Charter of Rights -Presumption of innocence -Right to fair and public hearing
by independent and impartial tribunal -Waiver -Persons stopped for speeding convicted under provincial
statutory provision because they failed to pay fine indicated in ticket and to appear in court at time stated in
ticket -Whether provincial provision infringes rights guaranteed to persons charged with offence.s' by s, 11 (d) of
Canadian Charter of Rights and Freedom.s' -Whether s, 11 (d) right.s' waived -Provincial Offence.s' Procedure
Act, SoN,B, 1987, co P-22o1, so 16,

The respondents were stopped for an offence under the New Brunswick Motor Vehicle Act and each
received a ticket. They did not pay the fine and did not appear in court at the time and place indicated in the
ticket. The respondents were accordingly convicted without a trial and ordered by a Provincial Court judge to
pay a fine in accordance with the procedure set out in s. 16 of the Provincial Offences Procedure Act. In the
Court of Queen's Bench, the respondents challenged the constitutionality of that section. The court found that s.
16 infringed s. II(d) of the Canadian Charter of Rights and Freedoms but that this infringement was justifiable
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under s. I of the Charter. The Court of Appeal, in a majority decision, reversed that judgment, finding s. 16 to
be invalid because it had the effect of depriving a citizen of the right guaranteed by s. II (d) to be tried by an
independent and impartial tribunal and because no statute may encroach upon the independence of the judiciary.

Held: The appeals should be allowed,

Section 16 of the Provincial Offences Procedure Act does not infringe s. II (d) of the Charter since, as a
result of the characteristics of the regulatory scheme set up by the New Brunswick legislature, s. 16 applies to
situations where the accused has validly waived the benefit of s. 1 I (d). The liberty component of s. 7 of the
Charter does not come into play here since the penalties that can be imposed in proceedings initiated by means of
a ticket are limited to fines and the failure to pay a fine for contravening the Motor Vehicle Act can in no case
result in imprisonment.

In the context of regulatory offences for which imprisonment is not a possibility, s. I I(d) of the Charter
does not prevent the legislature from inferring from an accused's failure to act that he or she waives the right to
be presumed innocent and the right to a fair and public hearing by an independent and impartial tribunal,
provided that the accused is fully aware of the consequences of failing to act and that the procedural scheme in
place provides sufficient safeguards to ensure that the conduct of the accused was not due to events over which
he or she had no control. In the present case, the system in place in New Brunswick meets these requirements
fully. The Provincial Offences Procedure Act expressly requires that the ticket state that failure by the accused
to act may result in conviction (s. I O( I )(h», and the ticket must be delivered to the accused personally. In
addition, s. 16 provides that the judge required to convict the accused if the accused neither pays the fine nor
appears in court must perform certain checks, such as verifying that the ticket was delivered to the accused in
accordance with the Act. The judge must not convict the accused if the judge has reason to believe that there
are any irregularities. Finally, the Act affords accused persons the possibility of having their conviction set
aside by applying to the court within 45 days of the conviction (s. I 17), after being notified of their conviction
pursuant to s. 48( I), if they satisfy a judge that their failure to appear was not their fault. Under this procedural
scheme an accused is thus fully informed of the consequences of failing to act and there are sufficient safeguards
to prevent injustices from occurring.
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English version of the judgment of the Court delivered by

~ I LA FOREST J.:- The Court has before it three appeals raising the constitutional validity, in light of
s. II (d) of the Canad ian Charter of Rights and Freedoms, of s. 16 of the Provincial Offences Procedure Act,
S.N.B. 1987, c. P.22.1 (the "Act"), as it relates to the prosecution of offences under the Motor Vehicle Act,
R.S.N .B. 1973, c. M-17. Section 16 provides that accused persons who neither promptly pay the amount of the
fine indicated in the ticket issued to them nor appear in court at the time and place stated therein may be
convicted without a trial, by a judge who has carried out certain procedural checks, and ordered to pay a fine.
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Failure to pay a fine imposed for a contravention of the Motor Vehicle Act is in no case punishable by

imprisonment: s.347.1(5).

Background

~ 2 The facts giving rise to the three appeals are not in dispute. Each of the respondents was stopped for
speeding and received a ticket and signed the notice of prosecution corresponding to the ticket pursuant to the
Act. All three were convicted of violating s. 140(1.1) of the Motor Vehicle Act after failing both to pay the
amount of the fine indicated in the ticket and to appear in court at the time and place stated therein.

Court of Queen's Bench (1993),131 N,B.R. (2d) 181

~ 3 The respondents appealed their convictions to the Court of Queen's Bench the only defence relied on
being the unconstitutionality of s. 16 of the Act, but they were not successful. Deschenes J., following the
decision of the Ontario Court of Appeal in R. v. Carson (1983), 147 D.L.R. (3d) 754, and the decision of the
Alberta Court of Queen's Bench in R. v. Greckol (1991), 64 C.C.C. (3d) 430, which concerned similar provisions,
found that s. 16 of the Act infringed s. I I (d) of the Charter. He was of the opinion, however, that the limitation
on the s. I I (d) rights of persons charged with offences was justifiable under s. I. In his view, the objective of
establishing a more expeditious and efficient and less costly scheme for minor provincial offences was important
enough to justify such a limitation. He also saw a rational connection between the scheme set up under s. 16 of
the Act and this objective of efficiency in the context of offences under the Motor Vehicle Act. Referring to this
Court's decision in R. v. Swain, [1991] I S.C.R. 933, he stated that he was satisfied that s. 16 comes within the
range of means that impair the rights guaranteed by s. 1 I (d) of the Charter as little as possible. Deschenes J.
concluded that the salutary effects of the measure adopted in s. 16 were sufficiently proportional to its deleterious

effects.

Court of Appeal (1995), 156 N.B.R. (2d) 309

tj! 4 The respondents appealed Deschenes J.'s decision to the New Brunswick Court of Appeal, where they
were successful. Angers J.A., who wrote the reasons of the majority, relied on Liyanage v. The Queen, [1967] I
A.C. 259 (P.C.), Re Hertel and The Queen (1986), 37 D.L.R. (4th) 706 (B.C.S.C.), and R. v. Hess (No.2), [1949]
4 D.L.R. 199 (B.C.C.A.), and held s. 16 to be invalid for the following reasons (at p. 3 16):

[Translation] Every statute which, as a matter of substantive law, has the effect of depriving a
citizen of the right to be tried by an independent and impartial tribunal ipso facto negates the
citizen's fundamental rights: rights which are guaranteed under the Charter. It is in order to
protect the citizen's right to a hearing before an independent and impartial tribunal that no
statute may encroach upon the independence of the judiciary. In my view, a provision such as

section 16 is invalid.

The majority did not discuss s. 1 of the Charter.

~ 5 Ayles J.A. saw things differently. He agreed with Deschenes J.'s reasoning as to the scope ofs. II(d)
in the context of this case and with his analysis under s. I. He also criticized the reasoning adopted by the
majority, being of the view that there was nothing unlawful or harmful to judicial independence in the procedure

established by s. 16 of the Act.

~ 6 On February 27, 1995, a few days after the Court of Appeal's decision, L'Heureux-Dube J. granted the
appellant a stay of execution of that decision. On June 1, 1995, the Chief Justice and Gonthier and Iacobucci JJ.
granted the appellant leave to appeal the Court of Appeal's decision: [1995] 2 S.C.R. vii. At the same time, they
ordered that the stay of execution be extended until this Court had rendered its judgment. The following
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~ 11 The other way in which proceedings may be instituted --which is the one we are concerned with here
--is set out in ss. 9 et seq. of the Act. A police officer or authorized person who believes, on reasonable and
probable grounds, that a person has committed a "prescribed offence" may serve that person with a ticket in
prescribed form (s. 9). New Brunswick Regulation 91-50 under the Provincial Offences Procedure Act specifies
what types of offences are "prescribed" for the purposes of the Act. Section 3( 1)( e) provides that:

3(1) The following offences are specified to be prescribed offences under section 9 of the
Act:

(e) all offences under the Motor Vehicle Act other than

(i) offences under sections 105.1, 345 and 346 of that Act, and

(ii) offences that are created by by-laws made by a local authority under that
Act and that are not approved by the Lieutenant-Governor in Council. ...

Section 10 of the Act specifies the information that must appear in the ticket, which must be served on the
defendant by being delivered to him or her personally (s. 11(1». The ticket must set out in very precise terms
the offence with which the defendant is charged (ss. 1 O( I )(b) and 10(2» and must also state the time and place of
the appearance (s. I O( 1)( c». The ticket must state that the defendant has the right to choose the official
language in which the proceedings will be conducted and to retain and instruct counsel (ss. 10(1)(d) and (e».
Section I O( I )(g) requires that the ticket state the amount of the fixed penalty and the time, place and manner of
payment. Section I O( 1)( t) provides that the defendant may pay the indicated penalty in the prescribed manner,
in which case he or she will be deemed to have been convicted of the offence. Finally, under s. I O( I )(h), the
ticket must state that if the defendant does not pay the fixed penalty and does not appear in court at the stated
time and place, he or she may be convicted of the offence.

~ 12 The ticket must be accompanied by a notice of prosecution, which the defendant must sign or, in the
event of a failure or refusal to sign, a certification to that effect (s. 11(2)). The notice must name the defendant
in addition to setting out the offence with which he or she is charged and stating the time and place of the
appearance (s. 11(3)). The notice of prosecution must be filed with a judge no later than the date stated in the
ticket for the defendant's appearance unless the defendant has duly paid the penalty in accordance with s. 14 (s.
12(1)). Section 13 provides that a defendant who wishes to dispute the charge set out in the ticket must appear
in court at the time and place stated, and where the defendant so appears the proceedings continue as if an
information has been laid and a summons issued and served.

, 13 Where the proceedings are initiated by means of a ticket, the only sentence that may be imposed is
monetary in nature. This can be seen from all the provisions of the Act dealing with the ticket procedure and
from more specific provisions, such as ss. 14(5) and 16( 1).

, 14
appeals:

It is now necessary to reproduce, in its entirety, s. 16 of the Act, which is central to the debate in these

16( Where the defendant has not paid a fixed penalty before the time stated in the ticket
for the payment of the fixed penalty and does not appear in court at the time and
place stated in the ticket, the judge shall examine the notice of prosecution and, if the
notice of prosecution contains the certificate referred to in subsection (2), the judge
shall, subject to subsection (3), convict the defendant and impose a fine in the
amount of the fixed penalty set out in the ticket.
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16(2) The certificate on a notice of prosecution shall be in prescribed form, shall be signed,
and shall state

(a) that the person signing the certificate delivered personally to the defendant the
ticket to which the notice of prosecution corresponds, and

(b) that the ticket was in prescribed form and was completed in the same manner as
the notice of prosecution.

16(3) The judge shall not convict the defendant if

(a) the judge has reason to believe that the certificate on the notice of prosecution is
inaccurate, or

(b) the notice of prosecution contains a defect and the defect cannot be cured under
section 106.

~ 15 There is no need for the purposes of these appeals to further summarize the provisions of the Act. It
is in the context of this detailed and very complete legislative scheme that the provision whose constitutionality is
being challenged arises.

B.

Section 11 (d) of the Charter

~ 16 The respondents maintained that s. 16 of the Act violates s. II (d) of the Charter in two ways. First,
they argued that permitting a judge to convict an accused without requiring the Crown to adduce any evidence
whatever deprives the accused of the right under s. I I (d) to be presumed innocent. Secondly, the respondents
agreed with the conclusion of the Court of Appeal and submitted that s. 16 of the Act restricts the right of the
accused under s. II (d) of the Charter to be tried by an independent tribunal, since the effect of the impugned
provision is to prevent the judge from deciding to the best of his or her knowledge and belief after hearing the
facts of the case.

~ 17 The appellant maintained on the contrary that it can be seen from a contextual analysis of the scope of
the protection conferred by s. II(d) that s. 16 of the Act does not infringe that constitutional provision. For the
purposes of s. II(d), it is sufficient that the established procedure afford accused persons a reasonable
opportunity to appear or to plead their innocence, which the Act does afford them. In the alternative, the
appellant argued that accused persons who fail both to pay the amount of the penalty set out in the ticket and to
appear in court at the time and place stated therein, by their conduct, waive the benefit of s. II (d) of the Charter.
Section 16 of the Act accordingly does not violate s. II (d), which affords no protection to anyone who has
waived it.

, 18 I shall digress here. I find it very hard to see how the appellant Crown's main argument is different
from its alternative argument. It began by arguing that the essence of s. I I (d) in the context of this case is to
afford accused persons a reasonable opportunity --of which they must avail themselves --to benefit from the
rights and freedoms set out therein. Its alternative argument is that legislatures can deprive accused persons of
their rights under s. II (d) where, as in the present case, the accused have waived those rights. If s. 11 (d) must be
interpreted in the instant case as merely affording an opportunity to benefit from those rights, it follows that
persons who do not exercise them will lose the benefit of that protection and, thus, that persons who wish to
benefit from them will have to exercise their rights. In my view, an analysis showing that a person has not
exercised his or her rights is closely akin to that of the circumstances capable of amounting to a waiver of these
rights. The conduct of the accused person ceases to amount to a waiver as soon as he or she begins to exercise
his or her rights. Whichever way the analysis is conducted, the considerations will be the same, with the result
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that the same constitutional reality will be expressed in two ways. In R. v. Lee, []989] 2 S.C.R. ]384, a decision
to which I will be returning, Wilson J., who was supported by a majority of the members of this Court on the
issue, came to tile same conclusion on this very distinction. In Lee, the Court was considering the
constitutionality of s. 526.1 of the Criminal Code, R.S.C. ] 970, c. C-34 (now s. 598), in light of s. II (f) of the
Charter, which guarantees the right to a jury trial in certain circumstances. The impugned statutory provision
inferred a waiver of the right to a jury trial from the failure of an accused to appear for his or her trial without a
legitimate excuse. As in the case at bar, the CroWn argued that tile provision was valid both because it was
directed at situations where accused persons fail to exercise their right and because it was directed at situations
where accused persons, by their conduct, waive their constitutional right to a jury trial. Wilson J. stated the
following about the distinction between these two arguments, at pp. 14]2-]3:

Similar in kind to the argument based on waiver is the submission that the accused by
failing to appear without a legitimate excuse has simply failed to exercise his right to a jury
trial. The British Columbia Court of Appeal in Re McNabb and The Queen expressed the
view that s. 526.1 did not deprive an accused of his Charter right; rather, what the section did
was to specify the consequences if an accused chose not to exercise his right by failing to
appear at his trial. The Court held that if the accused could satisfy the court that he had a
legitimate excuse for failing to appear, then he would not have failed to exercise his right. But
if he had no such excuse, then he would have failed to exercise his Charter right and could not
thereafter be heard to complain that he had been deprived of it.

The nub of this argument is the same as in the argument based on waiver, namely that it
is the accused's own conduct and not the statute which deprives him of his Charter right. The
only difference is that in this case the conduct is characterized as a failure to exercise the right
as opposed to a waiver of the right. Presumably, it is thought through this distinction to avoid
the strict standard of proof required in the case of waiver. [Emphasis in second paragraph

added.]

(

Thus, any right that can be waived may be seen as affording those who have it the opportunity to exercise it. I
will be analysing the issue in the case at bar from the perspective of waiver, however, since that is how this Court
has ordinarily approached such questions in the past.

~ 19 It should first be noted that s. II(d) applies to regulatory offences such as those at issue here. In R. v.
Wigglesworth, [1987] 2 S.C.R. 541 , this Court defined the scope of the protection afforded by s. 11 of the
Charter in the context of regulatory offences. Wilson J., on behalf of the Court, made the following comments,
which are highly relevant here, concerning the applicability of s. 11 (d) (at pp. 559-60):

There are many examples of offences which are criminal in nature but which carry
relatively minor consequences following conviction. Proceedings in respect of these offences
would nevertheless be subject to the protections of s. 11 of the Charter. It cannot be seriously
contended that, just because a minor traffic offence leads to a very slight consequence, perhaps
only a small fine, that offence does not fall within s. 11. It is a criminal or quasi-criminal
proceeding. It is the sort of offence which by its very nature must fall within s. 11. I would
agree, therefore, with the comments made by Linden J. in Re McCutcheon and City of Toronto
(1983), 147 D.L.R. (3d) 193 (H.C.) In that case, the accused claimed the benefit of s. 11
following the alleged commission of a parking offence. At page 205 Linden J. said:

This provision of the Charter is available only to persons charged with an
offence. On my reading of the by-laws and the legislation, the applicant is such a
person, having been charged with offences when the summonses were issued against
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her.

There can be no question that parking infractions are "offences" as that word is
used in s. II of the Charter. The respondents contend that these are not the types of

transgressions against society s. II of the Charter is directed at, since there is virtually
no stigma attached to a parking ticket. In my view, however, the degree of stigma is
of no significance.

, 20 Section 11 (d) reads as follows:

11 Any person charged with an offence has the right

(d) to be presumed innocent until proven guilty according to law in a fair and public
hearing by an independent and impartial tribunal;

The constitutional guarantee provided for in s. ll(d) is broad. The provision essentially confers two things on
any person charged with an offence: the constitutional right to be presumed innocent --with all its corollaries --
and the right to a hearing that must, according to s. ll(d), have certain characteristics, namely those of being fair,
public and conducted by an independent and impartial tribunal. Section ll(d) raises certain fundamental rules of
our common law to the level of constitutional values.

~ 21 However, the possibility for accused persons of pleading guilty, thereby waiving the benefit of the
presumption of innocence and the right to a fair and public hearing by an independent and impartial tribunal by
admitting their criminal liability, is an equally essential component of our common law. The effect of a guilty
plea was described as follows by Laskin J. (as he then was), dissenting on other issues, in Adgey v. The Queen,
[1975] 2 S.C.R. 426, at p. 440:

A plea of guilty carries an admission that the accused so pleading has committed the
crime charged and a consent to a conviction being entered without any trial. The accused by
such a plea relieves the Crown of the burden to prove guilt beyond a reasonable doubt,
abandons his non-compellability as a witness and his right to remain silent and surrenders his
right to offer full answer and defence to a charge.

Owing to the obviously prejudicial consequences of a guilty plea for the accused, the common law gives judges
some discretion to ensure that the accused entered the plea with full knowledge of those consequences in order to
avoid any injustice. Thus, a judge may refuse, for "valid reasons", to accept the plea of guilty, or the plea may
subsequently be varied by having the accused substitute a plea of not guilty (Brosseau v. The Queen, [1969]
S.C.R. 181, and Adgey, supra). My purpose in drawing a parallel with the guilty plea here is to show that the
rights and freedoms protected by s. 11 (d) are, by their very nature, rights that can be waived by those to whom

they apply.

c. Waiver of Charter Rights and Freedoms

~ 22 This Court has already recognized that there are circumstances in which a right or freedom conferred
by the Charter can be waived. However, the possibility of waiving certain constitutional rights, the manner in
which such a waiver may be made, the extent to which such rights can be waived and the effect of a waiver may
vary with the nature and scope of the right in question: A.-M. Boisvert, "La renonciation aux droits
constitutionnels: quelques reflexions", in Developpements recents en droit criminel (1989), 185, at pp. 186-87.
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That is why, for example, the right to be tried within a reasonable time (see Mills v. The Queen, [1986] I S.C.R.
863, R. v. Rahey, [1987] I S.C.R. 588, and R. v. Morin, [1992] I S.C.R. 771 ) is not necessarily waived in the
same way and to the same extent as the right to counsel (see Clarkson v. The Queen, [1986] I S.C.R. 383 ), and
why it may sometimes even be impossible to waive a constitutional right (see R. v. Tran, [1994] 2 S.C.R. 951, at
p. 996). It is clear, however, that where it is possible to waive a given right or freedom, this Court has always
stressed that the conduct of the holder of the right or freedom amounting to waiver must be voluntary and that he
or she must have full knowledge of the consequences of that waiver.

~ 23 The possibility of waiving the benefit of s. 11(d) of the Charter implies --as is the case with any
Charter right or freedom that can be waived --that legislatures can "deny" an accused the benefit of s. 11 (d) if
they do so in circumstances in which the accused has by his or her conduct waived that benefit. It is clear that in
so doing they are not in actual fact denying a constitutional right. If the impugned legislative measure relates to a
situation in which the accused has waived the benefit of s. II (d), it is quite simply no longer open to the accused
to argue that the measure in question is unconstitutional. This proposition can be illustrated with an obvious
example. A statute providing that "an accused who pleads guilty is no longer entitled to a trial" could not be
challenged on the ground that it denies accused persons the benefit of s. 11(d). Section 11(d) does of course
grant them the right to a trial, but when a guilty plea is validly entered, the accused just as validly waives his or
her right to a trial. Thus, nothing prevents the legislature, in such circumstances, from expressly denying the
benefit of the constitutional provision that is at the very heart of the waiver.

~ 24 That is exactly what the appellant is arguing in the case at bar. Section 16 of the Act applies where a
person charged with an offence has waived the benefit of s. II (d) of the Charter. As a consequence, s. 16, the
effect of which is to provide for conviction without a trial, does not constitute a limitation on that constitutional

provision.

~ 25 In order to deal with such an argument properly, it must be determined whether the impugned
statutory provision is applicable only in circumstances in which the accused has actually (and validly) waived the
constitutional provision in question.

~ 26 The analytical approach to be followed can best be illustrated and explained by drawing a parallel with
this Court's decision in Lee, supra. As I explained, Lee concerned the constitutionality of s. 526.1 (now s. 598)
of the Criminal Code, which provides that accused persons who fail to appear for their trial and do not give the
court a legitimate excuse are deemed to have waived their right to a jury trial. It was argued that the impugned
provision did not offend s. II (f) of the Charter because it dealt with a situation where the accused had by his or
her conduct and omission waived his or her constitutional rights under s. II(f). Wilson J., speaking for the
majority on this point, stated that to dispose of this argument, the Court had to determine whether it was
constitutionally possible to infer a valid waiver of the benefit of s. II (f) of the Charter from the conduct referred
to in s. 526.1, which meant that we had to determine in what circumstances an accused could be said to have
waived the constitutional right to ajury trial. The Court held that a waiver ofs. 11(f) of the Charter, to be valid,
must be clear and unequivocal and that, since the conduct from which the legislation inferred a waiver of the
right to a jury trial was not sufficiently "clear and unequivocal", s. 526.1 violated s. ll(f) of the Charter. There
was quite simply no sufficiently clear connection between an accused's failure to appear without a legitimate
excuse and the form of trial.

D, Section 16 of the Act

~ 27 The analytical approach to be followed in this case is similar to the one adopted by this Court in Lee,
and in applying it here, I have reached the conclusion that, as a result of the characteristics of the regulatory
scheme set up by the New Brunswick legislature, s. 16 of the Act applies to situations where the accused has
validly waived the benefit of s. 11(d) of the Charter. The analysis obviously requires that I consider in what
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circumstances an accused will have validly waived the benefit of s. 11 (d). The difficulty in the present case lies
in the fact that the conduct covered by the impugned provision constitutes an omission rather than a positive
expression by the accused that he or she intends to waive his or her right to be presumed innocent and his or her
right to a fair and public hearing by an independent and impartial tribunal.

'If 28 First of all, the context of the impugned provisions must be taken into account. In the recent
unanimous decision in R. v. Fitzpatrick, [1995] 4 S.C.R. 154, where this Court had to consider the scope of the
right against self-incrimination in a regulatory context, I stressed the importance of the context in determining the
scope and extent of Charter rights and freedoms (at para. 30):

This Court has often stated that the context of a Charter claim is crucial in determining the
extent of the right asserted; see for example my comments in Lyons, supra, at p. 361, and in
Thomson Newspapers, supra, at pp. 505-8 and 516-17. In particular, in Wholesale Travel,
supra, at p. 226, Cory J. held that "a Charter right may have different scope and implications in
a regulatory context than in a truly criminal one", and that "constitutional standards developed
in the criminal context cannot be applied automatically to regulatory offences".

It should be noted that in the case at bar, this Court does not have to rule on the Charter's requirements as to the
manner and circumstances in which a guilty plea can be entered and accepted by the court in the context of a
criminal offence. This Court has not ruled on that question, and in my view it is simply not appropriate to do so
in the present case. Rather, the Court must deal with the manner in which accused persons can waive their
rights under s. II (d) of the Charter in a quasi-criminal or regulatory context. I wish to point out that the fact I
am dealing with the regulatory context in the present case does not necessarily mean that I would reach a
different conclusion in a purely criminal context. However, I recognize the possibility that in such a context, the
public interest may require that accused persons waive their rights in court, by performing a positive act, owing
to the far more serious consequences of a waiver of the benefit of s. II (d) of the Charter in such cases resulting,
inter alia, from the potential loss of liberty and the stigma attached to criminal culpability.

~ 29 In my view, the context to which I referred in Fitzpatrick, supra, may be relevant --without necessarily
affecting the outcome --and can be taken into consideration in determining both the scope and extent of the
rights and the manner in which and extent to which a right can be waived. Such an approach seems to me to be
perfectly consistent with past decisions of this Court on the waiver of constitutional rights. Let us therefore
consider the context that is relevant here.

~ 30 First of all, the constitutionality of s. 16 of the Act is being challenged in the context of regulatory
offences. In Fitzpatrick, supra, as mentioned earlier, this Court unanimously adopted the statement by Cory J. in
R. v. Wholesale Travel Group Inc., [1991] 3 S.C.R. 154, that the scope and extent of a right may vary with the
context --regulatory or criminal --in which it is asserted. In Wholesale Travel, however, a majority of this
Court was of the view that it would be inappropriate, in the circumstances of the appeal before it, to limit the
scope of s. 1 1 (d) because the provision at issue in that case, while regulatory and not criminal in nature, could
result in imprisonment. Lamer C.J. explained this as follows, at p. 197:

Again, both the Crown and a number of interveners have argued that this interpretation
of s. 11 (d) should not apply in a regulatory setting. I can only reiterate my earlier comment
that it is the fact that the state has resorted to the restriction of liberty through imprisonment for
enforcement purposes which is determinative of the Charter analysis. A person whose liberty
has been restricted by way of imprisonment has lost no less liberty because he or she is being
punished for the commission of a regulatory offence as opposed to a criminal offence. A
person whose liberty interest is imperilled is entitled to have the principles of fundamental
justice fully observed. The presumption of innocence, guaranteed by s. 11 (d), is clearly a
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principle of fundamental justice. [Emphasis in original

Sopinka J. concurred in the Chief Justice's reasons. My own reasons were to the same effect.
209-10:

stated, at pp.

In the present case we are dealing with a provision under which a five-year term of
imprisonment may be imposed if an individual is convicted. Such a deprivation requires
much stricter requirements to conform with the principles of fundamental justice than mere
monetary penalties. I should add that the context and values at stake in Thomson Newspapers
Ltd., supra, were profoundly different from those in the present case. Thomson Newspapers
Ltd. was really concerned with the procedural protection that should be afforded privacy in
relation to business documents. Here the effect of the provisions is the removal of the
requirement that an offence involving a serious deprivation of liberty be proved beyond a
reasonable doubt. While, in my view, in the regulatory context in which the provisions
operate a requirement that a reasonable doubt be raised by the accused that he or she has
exercised due diligence meets the requirements of fundamental justice (under s. 7 of the
Charter) in these circumstances, a requirement that the accused prove such diligence on the
balance of probabilities goes too far. The same is true under s. I of the Charter if one
approaches the issue in terms of s. I I (d). The provision substantially divests him of the
presumption of innocence.

The reasons of Iacobucci J., in which Gonthier and Stevenson JJ. concurred, were to the same effect with respect
to the scope of s. I 1 (d) in this context: see p. 255. Wholesale Travel shows clearly that while the scope and
extent of rights may vary depending on whether the context is regulatory or criminal, this will not be true in every
case. Owing to the possibility that the offence at issue in that case would result in imprisonment, it was
necessary to avoid drawing a distinction based on the regulatory nature of the offence.

~ 31 In the case at bar, however, there is absolutely no possibility of imprisonment, since the penalties that
can be imposed in proceedings initiated by means of a ticket are limited to fines, and the failure to pay a fine for
contravening the Motor Vehicle Act can in no case result in imprisonment. Thus, the liberty component of s. 7
of the Charter does not come into play. The concern of the majority of this Court in Wholesale Travel that a
contravention might result in imprisonment does not arise here. This, therefore, is the context to be taken into
account in analysing the scope of the constitutional rights at issue in this case and, more specifically, in analysing
the extent to which rights conferred on accused persons under s. II(d) of the Charter can be waived.

~ 32 In my view, in a context in which litigants cannot be imprisoned for offences of a regulatory nature, it
is open to both the provincial legislatures and Parliament to infer from the failure of those litigants to act that
they have waived their right to be presumed innocent and their right to a hearing and at the same time to have
consented to a conviction made against them, provided that under the procedural scheme applicable to them, they
are fully informed of the consequences of failing to act and there are sufficient safeguards to prevent injustices
from occurring.

~ 33 In the case at bar, the system set up by the New Brunswick legislature seems to me to meet these
requirements fully. First of all, the Act expressly requires that the ticket state that failure by the accused to act
may result in conviction: s. lO(I)(h). The following wording currently appears on each ticket issued in

accordance with this provision:

If you do not pay the fixed penalty and do not appear in court at the time and place stated on

this ticket you may be convicted of the offence and fined. It is therefore very important for

you to appear in court at the time and place stated on this ticket if you wish to dispute the
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charge.

Furthermore, the Act requires that the ticket be delivered to the accused personally: s. II (I). The accused is
also required to sign the notice of prosecution corresponding to the ticket (s. II (2» and his failure or refusal to
do so must be certified. In addition, s. 16 provides that the judge required to convict the accused if the accused
neither pays the penalty nor appears in court must ensure, inter alia, that the ticket was in fact delivered to the
accused in accordance with the Act. Moreover, the judge can refuse to enter a conviction if he or she has reason
to believe that there are any irregularities. In my view, the general effect of these requirements is to prevent a
conviction from being entered unless a judge --an independent and impartial third party --is satisfied that the
Crown has met the requirements intended to ensure that the accused is fully informed of the consequences of
failing to act.

~ 34 Furthermore, the Act affords accused persons the possibility of having their conviction set aside by
applying to the court within 45 days of the conviction (s. 117 of the Act), after being notified of their conviction
pursuant to s. 48(1) of the Act, if they satisfy ajudge that their failure to appear was not their fault. In my view,
these provisions minimize any possibility of injustice against accused persons. They ensure that accused persons
can take advantage of s. I I (d) of the Charter if their failure to appear or to pay the amount of the fine set out in
the ticket was the result of events beyond their control. In other words, these provisions relate to the voluntary
nature of the waiver by the accused of the benefit of s. 11 (d).

~ 35 It is therefore my view that the New Brunswick legislature has acted in accordance with the Charter.

While it is true that it has established a scheme that deprives accused persons of the benefit of s. 11 (d) of the

Charter, that deprivation operates in circumstances where tl1e litigants involved have in any event validly waived
their right to be presumed innocent and their right to a fair and public hearing by an independent and impartial

tribunal.

III. Conclusion

~ 36 It was for these reasons that this Court allowed these appeals in a judgment rendered from the bench
on April 23, 1996, answering the first constitutional question in the negative, which made it unnecessary for us to
answer the second constitutional question.
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