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‘MILLER J.

[1] Mohammad Roshan blmgs a mandamus application for an order compellmg the
Provincial Offences Court Ontario to peimit him to seek extensions of time within which to
pay the fines imposed by thie. said Cowt.

[2]  The Crown’s position is that mandamus is not a remedy available to Mr. Rohan becauise
an appeal ig the proper means of review.

Background

[3] Mohamtiad Roshan was convicted of driving without insurance contrary to 5. 2 (1) (a) of
ttie Compilsory dutomobile Insurance Aet and othér offences under the Highway Traffic Act
and Regularions on March 5, 2010 for which he was fined $7,163; on March 12, 2010 for
which he was fined $7,516.69; January 31, 2013 for which he was fined $3,264.55 and on
October 16, 2013 for-which he was fined $14 227.94, These fines included, in each case, the
Victim Finé Surchar ge.

[4] M Roshan applied for and zeceived several extensions of time to pay these fines. On
May 7, 2015 an order was made that “no further extensions will be considered”.

[5] Mr Roshan at that time had made no payment toward any of the fines,

{6]  Mr. Roshan, upon receiving notice that no further extensions would be considered, he

sought leave to appeal the sentences and an extension of time in which to do so, The appeal
" was dismissed by Cowan J. atthe Ontario Court of Justice May 29, 2015.
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[71  Mr Roshan was informed of this decision by letter May 2, 2016 also advising that “the
only way to address these matters further is by way of an appeal to the Ontario Court of
Appeal™. '

[81  Mr Roshan then made payments toward the fines May 17, 2016 ($600.00) and August
16,2016 ($3,500). '

[9]  Mr, Eoshan sought leave to appeal the decision of Cowan J. and an eitension of time to
do 80 from the Ontario Court of Appesl. The motion to extend time was dismissed March 14,
2017.

[10] Mr. Roshan subsequently made a payment toward the fines May 2 2017 ($3,129.55).
This clearcd the fines for the J anuary 31,2013 convictions,

[11] Mr. Roshan submits that be‘cause his driver’s licence is currently suspended for unpaid
fines, this limits his ability to work fo eamn money to pay off the fines, He seeks an order
compelling the Provineial Offences Court to consider his tequest for extensions of me to
pay the outstanding fines.

. Law

[12] Section 66 of the Provincial Qffences Act provides that:
() A fine becomes due and payable fifteen days after its imposition.

(2) Where the coint imposes a fine, the court shall ask the defendant if the defendant Wishes an
extension of the time for payment of the fine.

€) Whege the defendant réqiiests an extension of the time for payment of the fine, the coust may
make such inquirles, on oath or affirmation or otherwise, of and concérning the défendant as the
court congiders desirable, but the defendant shall not be compellf:d to answer,

(4) Unless the court finds that the request for extengion of time is hot made in good faith or that

the extension woyld likely beused to evade payment, the court shall extend the time for payment-

by orderm_g per {odic paymeitts or otherwise.

(6) The defendant miay, at ariy time by motion in the prescribed form filed in the office of the
Gourt, request an extension or further extension of time for payment of a fine:and the motion shall
be determined by a Jusuce #nd the justice has the same powers in fespect of the motion ‘as the
court has wader subsections (3) and (4). ‘

[13] Section 109 of the Provincial Offences Act provides that, in respect of appeals and
review, “sentence” includes any order or dlSPDSltan consequent upon & conviction and an
order as to costs,

[14] Section 116 (1) {d) of the Provincial Offences Act ptovides that 2 defendant may appesl
from a sentence.
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f15] Section 140 of the Provincial Offences Act provides that:

" (1) On application, the Superior Court of Justice may by order grant any relief in respect of matters
arising under this Act that the applicant would be entitled to in an application for an order in the
nature of mandamus, pr ohibition of certiorary.

[16] -Section 141 (3) of the Provincial Offences Act provides that “No. application shall be
made 1o quash a conviction, order or ruling from which an appeal is provided by this Act,
whether subject to leave or otherwise,”

No application shall be made to quash a conviction, order or raling from ‘which. an appeal is
provided by this Act, whether subject to leave or otherwise.

Anilysis

[17] A helpful summary of the law of extraordinary remedies in relation to the Provincial
Offenicés Aot is set out by Trotter J. (as he then was) in the Ontario Superior Court decision in
R v. Lazavidis [2011] O.J. Mo, 5215. Paragraph 12 of that decision references the
foundational pringiples concerning e:xnamdmary remediss as follows

InR. v. Skogman (1984) 13 ¢.C.C. (3(1) 161 (S.C.C.), in the contekt of teviewing the decision
of a prefiminaty inquiry judge to commit the accused for trial, Estey I. placed the fo]lowmg
limits on the availability of certiorari gt p. 167:

It need only be added by way of emphasis that such certiorari review does not
authorize a superior court to reach inside the ﬂmctlonmg of the statutory tribunal for the
purpose of challenging a decision reached by that tribunal within its assigned )uusdtctlon on
the ground that the tribunal committed an etror of law in reaching that- decision, or reached a
conclusion different from that which the reviewihg tribunal might have reached.

Similarly, see R v. Russell (2001), 157 C..C.C. (3d) 1 (S.C.C.), atp: 10.

[18] The CmWn submits that this Application is barred by statute. The Crown submits that
Mt. Roshan could have appealed his sentences, mcludmg & dismissal of his 1pphcat10n for an
extension of time to pay the fines. He did attempt to appeal his sentences, albeit well autside
the time limit for appeals, all the way to the Court 6f Appeal and his applications for leave
were dismissed.

[19]  The Crown submits that Mr. Roshan is barred by s. 141 (3) of the Provineial Qffences Act
from bringing this Application where he has exhausted or not exercised his right of appeal.
The Crowsi rélies on Lazaridis ét paragraph 15;

.in R. v. Tucker (1992), 9 O.R. (3d)y291 (Ont. C.A.), leave to appeal denied (1993), [1992]
S C.C.ANo. 471, 13 0.R. (3d) xvi, at p. 303, Finlayson J.A. said:

Similarly, s. 141(3) of the Provincial Offences Act cieates a bar to the use of

cerfiorari where an appeal is available .., In provincial offence proceedings, the availability of

récourse will virtually preclude cerriorari béing used, régardless of the basis upon which it is
sought, '
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See also R v. Arcand (2004), 192 C.C.C. (3d) 57 (Ont. C.A.), at pp. 62-64, leave to appeal
denied [2008] 8,C.C.A. No, 449 and May v. Ferndale Tnstitution (2005), 204 C.C.C. (3d) 1
(S.C.C.), at p. 19 and pp, 21-22.

[20] The Provincial Oﬁénces Act is silent on whether or how an ndividual might appeal a
dE:GISIC!Il riot to grant an éxtension of time to pay a fine.

[21] Counsel for the Crown produced no authority :in support of his position that an appeal
from such a decision is available; he instead relies on the pldin meaning of the language in
the legistation. He submits that Section 116 (1) (@) of the Provincial Qffences Aet pravides
that a deféndant may appeal from a sentence and Section 109 of the Provincial Offences Act
provides that, in respect of appeals and feview, “senfence” includes any order of disposition
consequent upon 2 convigtion and an order as to costs. It is the Crown’s position that a
decisioti hade pursuant to s. 66 (6} of the Provincial Offences Act is part of the “sentence”,

[22] Counsel for Mr: Roshan submits that no appeal from a decision not to grant an extension
of time to pay a fine is. available, although he produced no authority in suppoit of this
position. He submits that no one in practice ever appeals such a decision because, the
legislation permits an ynlimited number of applications for extensions of time to pay fines.

[23] In the face of such a dearth of authority I provided counsel for both parties until
December 6, 2017 to provide the Court with any further authority on the question of whether
a decision pursuant to s, 66(6) of the Provincial Offences Act is dppealable. T réceived no
additional material from either party.

[24] Thete is avthority for Mr. Roshan’s position. that the legislation pefmits an unliniited
number of applications for extensions of time o’ pay fines in R v. Barilz [2006] 0.]. No.
2885 (C.J.) at footnote 1:

Section 66(6) allows a defendant, whether or not she or he has been granted an extension of time by
the sentencing Justice, to apply at any time fo the Court office for an extension with. provision for
penndlc payments Itisa s1mple and axpeditmus procéss. The nppllcatmn must be in writing but the
applicant need not necessarily attend before the Justice unless.the Justice, after reviewing the written
Submlssmn, demdcs that an interview is essential. There is no limit on the imber of appllcatmns for
extension of time that can be bmught The objegt is to have the offender honestly endeavour to satisfy
hister debt to the community. It Is by ne means unusual through this process for defendants to
receiye years, hot mclely moiths, to pay latge fines.

[25] Further, the Ontario Court of Appeal it Landon (City) v. Young [2008] 0.J. No, 2118,
addressing different sections of the -Provincial Offences Aci, held that “,..based on the

wording of the Act, as well a3 its intent to provide an -efficient and cost—effectwe de-fault

procedure, expanding the rlght of appeal beyond what is spemﬁcally provided for in the Act
would constitute an error in faw.”

[26] The primary relief Mr. Roshan séeks is an order of mandamus, directing the Provincial

Offences Cowt to continue to consider his motions for extensions of tlmc to pay his fines
each time one is made.

b/
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[27] Whether or not there is a right of appeal from a decision made pursuant to s. 66 (6) of the
Provincial Offences Act to grant or refuse a request to extend time to pay a. fine, it is clear
that the decision which is the subject of this Application, o deny any further gxtensions
without due consideration of the factors enumevated in s. 66 (4) each time a motion is made
is a decision made outside the jurisdiction, conferred by s. 66 and is therefore properly the
.subject of this mandamus Application.

[28] The Application is granted, There will be an order compelling the Provincial QOffences
Court Ontario to permit Mohamniad Mir Roshan bring motions pursuant {o s. 66(6) of the
Provincial Offences Act to seek extensions of tirne within which to pay the finés imposed by
the said Coutt, and to consider éach motion pursuant to s. 66 (4). |
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MILLER J.
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