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MS. STEVENSON: If we could deal with number 26,
ME. PARKER: Good afternocon, Your Honour.
THE CCURT: Yes, sir.

MR. PARKER: F

initial 5. I appsar as agent in the absence of

or the record the name is Parker,

the appellant.

THE COURT: Yes.

ME. PARKER: This 1is an appeal against a
conviction under the Highway Traffic Act under
Seotion 182(2) nof disobeying a sign. The sign in
question as described by the officer on page two
of the transcript, at line 20, of no heavy trucks.
The officer continues on, “No heavy trucks to be
using <that road unless they are--they have a
permit or any access for that road for a purpose.”
The officer then describes the sign. I have a
cCDpY of Regulation 488, which vy friend |is
familiar with, which indicates on the top right
hand corner = drawing or what appears to be a
silhouette of a vehicle, commercial vehicle of
some type or another, with a circle around it and
a line at an angle going through the diagram. But
2t the bottom i=ft hand portion of that page, Item
31, "A no heavy truck sign shall..." then it
deseribes the sign followed by the diagram.
Under the Highway Traffic Act there is absolutsly
no definition of a heavy truck, and certainly
there is nothing on this sign to indicate other
than by --unless there’s a permit in force -as the
officer has described in his evidence. Under the
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definition ssction under the Highway Traffic Act
the closzat one can gel to it ig definition of a
commerciai rotor vehicle, means, "A moctor vehicle
naving permanently sttached thereto a truck or
deiivery body and includes ambulances, hearses,
casket wagons, Lire operators, buses and tractors
usaed for hauling purposes oOn the highways." It
doesn’t say what a heavy truck is, and even under
Paft § of +the Highway Traffic Act concerning
weights of vehicles it gives various definitions,

but again, nothing to do with even a truck let

zlone a heavy Lruck as one can glean a definition.

Uis Worehip in his dscision upon argument or aftsr

15, argument concerning the fact that this should have
: besn a by-law offsnce, or at lsast a by-law should
have been presanted to the court. His Worship
f made it guite clear in his judgment that if he was
i charged under the by-law and this is at page 10,
! the second paragraph approximately line 22, "if he
was charged under the by-law then that by-law must

he present.” But before that he says, “The

defendant is charged under Section 182 of the
i Highway Traffic Act which is governed by the

Provincial Offences Act.” And if His Worship
25 appears to be sticking by that definition we don’'t
wave = definition as to what a hesavy truck is.
THE COURT: it was 182--1 &o not have a copy of
that.
i MR. PARKER: Any sign that must conform to the

rzgulations and every driver must obey that sign.
30 1+ would be my respectful submission that this Ii=s

the sign that is to be posted to suppert a by-law
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and it is the by-law that governs what weights--a
by-iaw cculd be passed for different weights and
different vehicles to define what a heavy truck is
on different roads. It could be different on any
given rcad, and if that by-law wished to be
enforced, then the municipality has to erect the

sign as described in the regulation. But it is
+he by-law that enforces the use of that road.

TEE COURT: The penalty that deals with this
infraction, the allsged infraction of the H.T.A.,

10

says. ..

MR. PARKER: Penalty?

THE COURT: The penalty section.

MR. PARKER: Well, it would be the set penalty for
15 $90. 00 now. Then it may have been $78.75.

| THE COURT: There is an offence--1 do rnot mean the
amount. There is a section in the H.T.A. that
deals with disobeying signs, is that correct?

* MR, PARKER: Well, there is a section. Yes, 182.
Yes.

; THE COURT: Okay, and the penalty section of 1BZ2,
I do not have that in front of me. The penalty

20

section, the one that constitutes the offence.
MR. PARKER: There isn’t a penalty section.

i
!

THE CODRT: There is noi?
25| MR. PARKER: No. 182(2) simply says that where
' signs doc conform to the regulations, then a drivsr
must obey them. That’'s what 182 says. -i
THE CQURT: 8o, if some one were to g0 through an %
octagonal stop sign.. 1

MR, PARKER: Yas.
30 THE COURT: Okay.
w2  DARKER: They re not charged with discbeying a

ek e g €
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sign under 182, they're charged with disobeying a .
stop sign which defines how a stop sign is 1o be
erscted and locations and where one is to stop.

5 It 4is very precise as to where a stop sign is
located. T+ describes, as I say, what other
markings cn the roadway, if they do sxist, where
one 1is suppcse to Stop. in fact. if you're
referring to a stop sign, the Section makes no
referesnce that you shall, in faqt,'shall not stop

® where the stop sign 1is, it’s irrelevant.
Basically where the stop sign 1is, it describes
wherse one is suppose to stop in ralation +to ths
interssction.

THE COURT: And how would a sign say with respect
15 to, if you lcck at the exhibits you filed or the
documents vou filed, the one way do not enter
sign. mhe breach of that provision £alls under
what, a special section?

MR. PARKER: Yes, I belisve it does. Probably
going wrong way on a one wa} street or something
along those lines, but I may be corrected on that
aspect. But the issue there is that there is a--
I'm not too familiar with that.

THE COURT: The point I am trying to make is just
to clarify your point. What I hear you saying is
25 a) there is nc definition of a heavy truck and
that is problem a), and problem b) is that there
is no penalty section for disobey a sign, that
+thare is no Highway Traffic A8ct penalty. for
disobey a sign?

ME. PARKER: Well, it would appear thkat there is
under the short form wording under the Provincial

Offences Act, yes there is.

N
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MR. FPARKER: What Section does that

does it relate to 1it?
MR. PARKER: Well, it

say and how

just gives the short form

wording, basically, discbey sign that’s all it
says.
THE COURT: But there is no section within the

that
contravenas this section is subject to a penalty?
MR. PARXKER: No, that’'s correct.

THE COURT: And all of the
numbers, do they apply--they apply to

Highway Trafiic Act says anyone who

short fcrm = Ssction
by-laws as
well as to Highway Traffic Act offences or no?

MR. PARKER: No, they don’t.

THE COURT: Just to Highway Traffic Act offences?
MR. PARKER: No. This would be if the by-law--if
this truck d¢id not, or vehicle did not conform to
then it would
be the by-law number that would be charged because

what is required under the by-law,

on a road that this
And it's the

this vehicle was itravelling

hy-law says you can 't travel on.
sign that supports that by-law.

THE COCURT:
moment. - Let s hear from the Crown on this matter.

M5. STEVENSON:

Let me just stop you there for a

Well, Your Honour...

THE COURT: You understand the point that
concerns. . .

MS. STEVENSON: Absolutely.

THE COURT: Right.

R
MS. STEVENSON: And I
Traffic Act in

went through the Highway

this
could

it’s an

detail attempting to address

problem, and the only other definition I

find was in one of the regulations where

inspsction regulation for the motor vshicle

oo6/013
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inspections stations, and it says, "Motor vehicles
are classified as follows: Light motor
vehicles. .. " and then heavy motor vehicles and it
gives the weight. “ . .motor cycles, propane-
fuslled motor vehicles.” But I°'d agree that
doesn’t assist.me very much.

THE COURT: That is a separate Act. And then the
Interpretaticns Act has no, that I recall, has no
reference to heavyrtruck.

M5, STEVENSON: But... s

THE CQURT: Let’s deal with the second argument
first. That there is no penalty provision under
the H.T.A. for disobeying a sign. There is the
short form and the amount of money, but it does
not create that there is a penalty for disobeying
a sign.

MR. PAREKER: In all fairness, I helieve 1it's the
Provincial Offences Act that enforces or regulates
penalties, not the Highway Traffic Act. Unless
vou have somsthing spscific such as driving under
suspension, which does have its own penalty
section, but I think that’s one of the very few
together with failing to remain and other more
serious chargss.

¥5. STEVENSON: There’'s a general. ..

THE COURT: How doss the P.0.A --what section of
the P.0.A. Act speaks +to the penalties for
breaches of Provincial Statutes?

MR. PARKER: Court’s indulgence, Your Henour.
General penalty, Section 81.

THE COUDRT: Sixty-one?

MR, PARKER: 0f the Provincial Offences Act.
There’ s a general penalty 5ection.

oo7/013
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THE COURT: "Everyone wWhere otherwise expressly
provided DY law--except for where expressly
provided by law...” +hat means that there 1is a
éenalty section within the Act, “Every person who
is convicted of an offence 1s liable to & fine not
more that $5,000.°7

MR. PARKER: 1t is my understanding that it was
the Chief Justice of the Province that sets the
fines for out of court settlements.

THE COURT: But, for example, let me Justigo to
speeding for ekample. A+ the end of the speeding
secti there is a penalty? '

MR. PARKER: VYes, there are. Yes.

HE COURT: Want to just read--find that?

E. PARKER: Yes, that was 120--speeding is 128.

It sets out certain dollar amounts per kilometre

o

o

-3

X

over the iimit in various ranges.
TYE COURT: May I just horrow that for a moment?
MR. PARKER: Yes, certainly. On the left hand
side. ‘ o
THE COURT: And the sign ssctlon is what, Sectiocn
£1 you said earlier. What Section was it again?
MR. PARKER: Ne. The sign section is 182(2), Your
_ Honour.
: THR COURT: I just want to satisty myself with the
2% offence. and the second argument is whether there
iz an offsnce, 1is one thing, they had to find
something and say--the next thing is whether this
creates an offence. Okay, it says, Bvery
driver/operator of a motor vehicle or streetcar
shall obey the ipstructions or directions
30 indicated on by any sign so erected.” If we look

at the spesding s=cticns, it says, "No person
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shall &rive a motor vehicle at a rate greater
than..." Then Section 14 says, “Everyone who
contravenes this section or any by-law..." so,
that’'s under the penalty section.

MR. PARKER: Yes, sir.

TUE COURT: “...made under this Section is guilty
of an offence on conviction is liable..." and then
it gives the rate of payments. If we lock at
careless driving~~carzless driving is what
Ssction? -t

ME. PARKER: One three zero, Your Honour,
48 COURT: My familiarity with +he Act is not

what it used to be.

3
e}

MR. PARKER: There is a specific penalty section
after that.

THE COCURT: That is right. And the stop sign
section?

MR. PARKER: One thirty six.

THE COURT: This is a test.

MR. PARKER: I can advise that there is no penalty
section after that. It does--thers’s three

different parts to OSection 136 concerning stop

signs. ,

THE CQURT: “FEvery driver approaching a stop at--
shall stop his vehicle before entering..." Okay.
That 4is when we look at Section 61, “HWhere

otherwise expressly by law every perscn who is
conviceted of an offence is liable to a fine of not
more than $500.° Well, I do not have to hear from
the Crown. I am satisfied that the wording of the
Section is-~heavy truck...

Mk. PARKER: Correct, Ves.

THE COURT: (QOkay.

1009/013
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MS. CTEVENSON: Well, Your Honcur. I am certainly
not able to assist as far as the definition of a
heavy truck and [ guess wy only argument would be
as a driver of a2 heavy truck, you know what you're
carrying, you Rnow Whav kind of vehicles you're
operating, and if you're a heavy truck you know
ycu're & heavy truck. I would just point out to
Yeur Honour that the evidence was that this
office» experi jeneed in this size of truck that was
not allowsd tc be on that roadway, and this was a

large dump truck he was dealing with, and he knew

it waspn‘t to  be permitted on the roadway. In
evidence, he asked the driver if he knew there

were signs posted on the rcadway that banned
trucks from using that roadway unless they were
specifically delivering on ‘that route, and he
indicates he saw the sign, but his boss told him
to use that route. And I thlnk that’'s what swayed
the justice of the peace was the fact that no
evidence was called, that this was a large dump
truck; visually a large dump truck and was not to
be on that road, and st the trial, my submissions
were that the statement is some kind of
consciousness of guilt when he says. "I know, but
ny boss told me to use this route. And that’s as
far zs T can a2ssist Your Honour. I'm still in the
sams dilemma as I was =t the trial.

HE COURT: No. Let ms ask you one other
estion. ‘The onlv definition that you know of a
heavy truck fazlls into--what Act is that? -

MS. STEVENSON: It s the Highway Traffic Act: it's

the Regulations. £nd 1t’s the Regulation dealing

K u10/013
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\ THE COQURT: With a heavy truck uses another term,
] does it not?

\ MS. STEVENSON: It doesn’t use the word heavy
5 +yuck, it uses heavy molor vehicle.

THE COURT: All rignt.

MG STEVENSON: And that's for the purpcse of the
gehicle inspection station.

THE COURT: Right.

MS. STEVENSON: tnd I would need your indulgence
just to locate it again, because... -

THE COUEKT: I take your word for that. And for a

heavy motor vehicle and for licensing purposes, do

10

either of vyour know any statute or licensing
regulation that designates something as a heavy
15 truck versus scmething else?

MR. PARKER: T+°s my understanding, Your Honour,
that commercial carrisrs can rsgister ahy
particular weight they wish, if they wish to pay
the appropriate Tfee. That is +the vehicle is
registered teo weigh a maximun of whatever they
20 want and the fee increases zccordingly as the
weight goes up.

myE COURT: But vou are saying that you know of no
authority in +he registration process that
classifies a type of vehicle as‘a heavy truck?

MR. PARKER: To the best of my knowledge, no, Your

Honour. The only thing that I know of that

25

defines what a heavy truck is would be the by-law
as snacied by the manicipality.

THE COURT: Your argument is that if the Section
ig really--the Province could enter into, but

30 zlected not to enter intoc and to eimply set the

frame work for the municipalitiss to pass whatever
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Ruling
by~-laws they want.
MR. PARKER: It wculd appear sc.
THE COURT: I am sympathetic to the Crown’s
argument that thers is sO0mSs evidencs of

conscicusness of guilt, but the question is
conscicusness of guilt tce what. I think there has
+o0 be scme dagres—-that is like somecne, I

zins that falls short of

m

supposa. looking at a mag
shscene under the Criminal
eling guilty or ill at ease

&
it bhecause they feel it is wrong.

reading

M3. STEVENSOHN: And you do have the evidence of
the officer who indicates that’s a large dump
truck

THE COURT:  Yes. But again, there is large dump

trucks and there is larger dump trucks.
N

MS. STEVENSON: Absolutely, Your Honour.

RULING

Frov, J. {Orallv):

I think +he Crown very properly argued the case,
acrmept the argument put forward by counsel
without a definition of heavy truck the charge
must fail, So, the apprlication is allowed. i

will allow the application and I am going to quagh

MR. PARKER: Thank you, Your Honour. The penalty
was suspended by the justice of the peace in any

event. so there’'s nothing to refund.

012/013
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; THE COURT: All right.
! MR. PARKER: If I could have my book back, please?
5 THE COURT: Yes. Thank you.
g MR. PARKER: Thank you, Your Honour. Thank you,
? Ms. Stevensorn.
I
|
|
i
10 .

THIS IS TO CERTIFY THAT the
foregoing is a true and accurate

15, transcription of the record

- made by sound recording apparatus,
to the best of my skill and ability.

20 4
; /ﬁmﬁ ﬁ(’dﬂé’z
. &nne Pecaric, (Ms.)
i Court Reporter
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