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The appellant was convicted by Her Worship Justice of the Peace Walton of speeding

80 kilometres per hour in a posted 60 kilometres per hour zone, contrary to section 128

of The Hiqhwav Traffic Act, R.S.O. 1990, c. H-8

am ab!e 10 discern two grounds of appeal The first put forward is the assertation that

the Justice of the Peace erred by improperly curtaiMg the appellant's agent in his cross-

-examination of the police offteer. The second is based on the Justice -of the Peace's-

refusaLto order the Crown to produee the maQual far the radar device usee in-the instant

:case

1

Gross- -Examination

The- f:irown--caftert Const-able Q'-Conner as it5-onlywftness who testified that he was using

~-R."1--ofadar10 assist him~ in lookIng for -s-peedersin a particular area in the City gf.

He furtReT testified that he noo-been a-qualified radar operator -since 1989Mis sis sa u ga

and~ that radar was usedto-assist- rum with visual observations, being a device-that is

used to measur~accur-ately"the Scpeed of motor vehicles upon a highway. Prior to using

tne de\Lice-Constaele D~Connor tested tne M.D.R. radar according to the manufacturer's

mstructions and found -the unit to be in proper. working order,

tn cross-examination it was determined that the -officer's qualifications were founded
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on a one day training session given in 1989 and another in the spring of 1994 by an

The officer confirmed that "we went over some manualsofficer in charge of training

We went over literature' Tests were taken but no one from the manufacturer was

present The officer res-ponded in detail as to what the manufacturer's tests were. He

was then asked about the possibility of obtaining false readir=lgs from the radar and how

these might be occasioned which fed to a series of questions concerning the beam range

of-the instrument and the differ:ef\ce between-a radar decVice in-the meving mode ana in

the--Stat~onar:y mode

At~-this:poiht tHe CrowR- interjected -to-object that the-officer had given evidence that he

was a quaHfied operator -and had "been cross-exami~ed-on-that" Tne Justice of the

Peace-was prep_ared to -atfow -ql:Jestions with respect to -the fi~ter on the statiol1ar-y mode

of t~e device and wouTd not _permit-iUl:ther questions "unless you are intending to ca-H-

evidenceio c~f-raclict the operation of this device."

-Short~y thereafter the appeUant's agent asked this question

Officer, when y-ou were trained- to become qualified as a radar
operator, again you were shown-some manuals. Were you taught
in fact, how to work out the radar range?

to which the Crown objected again on the ground that it went to the officer's
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own evidence

exam.ined by the Crown

the very detail given by the officer lent itself to a lengthier cross-examination tnan might

be-the case with- more perfunctory proof.

nature or designed to extract a different answer than the response already given to the
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same question. This is not what occurred in the instant case and accordingly I find that

cross -examination was improperly curtailed.

The Justice of the Peace also appears to have laboured under a miS1lnder~tanding as

to one of the accepted purposes -orcross examination namery: "To support the party's

own case through the testimony of the opponent's witness". Sopinka, LedermaA, Bryant.

The Law Of Evidence In Canada, (TorontG,-Butterworths, 1992} p;857-. Clearly it is open

to a party cress-examining a wttness to-extract- evidence favou-raBfe- to fbat=party from

the- other .side's witnesses witnout any r-equjremem--f;hat the- cross-examinmg party be-

(;ibligated to produce its own witness.

The Justice of the Peace's ruting-with respect to tf:reuse- efthe -proposed-maRualS and

written materiat is -somewhat mQrepEGbTernatic. Cfoss-examiAatigA-ef a- -witness on a

document that was written -or prepared by- another-woula-:-stift-seem :te-be sublect to- the

rule in Queen Careline's Case (1-820}, 2 BROD. -and-B. 2a4. t29~.R. .g76 (H.C.) which

stipLJlates that a witness catmot be cross --examined oR.--a-documeat- unless it is first-

shown to that witness and the cros~ -examiner must first -prove it in =:evidence or

undertake to do so in due course. ~ Hence t!"le Justice- of the~ Peace~ requirement that

the appellant's agent can the author of the manual and written materiat would appear,
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As an astde, one can only marvel at

Law, to an afJeged motor"vehicle speeding infraction in Misstssauga
NevE::rthe.Less, the

is an expert. It is a well-settled law that text books, 1eafnedlreatises and authoj:itative

literature can be pwt to a wrtness te determine whether M acc~ its authority.
B..Y..

MaI=QtJard 1-993), 25C.R-(4th), 85--C.C.C. (3d) 193 (&C.C.). Ifsa,c tfle-extracts put to

hi~~r-er;on-fifmed-hy-his-o-wn testimony and any variatien tJetWe'en hiso-eaftier evidence
~

-as;to--'his-metOOds 

and-1ecbniques and those expressed; in-the work -put-_to htffl ir1~Gross-

e-xamihatieil- will -can for -an -expJanation. If he denies 1he-aathority off tl:te- work or

~raAce-:otit-thefl-noiurther use C-af:t be made-:of it-withQl;Jt-calliRg the author.

Rv ~~~--f1"'91-4J. 22 C:C.C. 4S5-.-5 W.W.-R. 1052, 16 D.Lffi-"26J=-tAlta. C.A.

Tbere is little question that-Constable O'Connor was called b~the=Crown as-an expert,

being a~persol1- (:tuatified to aperate a radar deviee. Recently tn, R v. Redmond {1990),

(3d) 273 the OAtario Court of Appeal-hetd tnar tt:Ie -avidence of a -Iab--S4 C.C.-C

t~bno1ogist -as. to- the general use and acceptability of the testing equipment was

admissible -as- expert evidenG~even where the technologist could not explain now the
,.

The Court relied on its earlier decisien in :B.-Y;machines in question functiened"
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Grainger (1958), 120 C.C.C. 321 where a police officer who operated a radar device to

detect speeding vehicles was found to be an expert in the operation of the device even

if he could not explain the scientific basis for it. In both cases the evidence was

admissible and the only question for the trier of fact was the weight to be given such

evidence-- Accerdingly ru~e that the manuals and written material ought to have been

placed before C-onstab1e O'Connor in cross-examination as a::meansof-testing the weig:ht

to be given to- his exp:ertise- and quaHfications as an-Dperatar of ~a radar device.

"FOOSupremeCourt ofGaAada-recently reaffirmedth:e:--fmponaace orcros-s -examination

in- R -v:-0sl11J1! (1:994) 8&C.C.G: 13d) 481, where-'COPj. J. ~ta.tcd-at p.-51?:

The oppoFttlflity to cross -examine witnesses-i~ fundamental-
-in providing a faiF trial to an .aCCtfSeG. This-.js-aJ:r-ald-and-
we1J established principle thatJs-closef¥ linked to ,the
f)resumption of innocence... [The rigi1t t-o Cj:e5S -examine]
is- now protected- by sections 7 and 11~} of the C-harter.
As a result it sAould be intefpreted in -the broae and
generous manner befitting its constit-utionalstatus' -

R v. Potvfn [1989} 1 S.C.R. 525-:

Ln-the ciFcumstances I. wotlid allow-the appeal, set aside-the conviction and order a new

trial
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2. Disclosure of Ooerator's Manual

Having already allowed the appeal on the first ground above it is not necessary to make

a ruling with respect to this ground however I will indicate that I am not sati~fied that the

appellant has met the onus on him of proving a violation of the Charter owing to the non-

productton by the Crown of the manual pertaining to the operation of the radar device

in question.

I find tnat the reasoning of-tt:1e N~ Scotia Supreme Court tAppeal Division) iR-~

Longmir-e (19-9-3), 42 M.V.R ~d) 2:1 ~is-perslJaSive. 1I1 that case-the Cfown's refl1sal to

~pro\lide 

the-accused with-a GOJ'}Y ottheradar-rnanuaf was~heJd-not~to infringe the Charter

wl1ere ihe:accused did-,,:not 1ay-a--ratiORatbasis or facfuaifo\;Jndatioo- for his I:equest.

It is. possibte that the request-coblld be renewed if the rati0Ra~ basis or factua~ foundatioft

is established at trial however given the reasoning in R v. Grainaerand R v. Redmond,

suera it would seem lhat1he ratf-enat basis or factual foundation -would have to relate to

the effice-r's-actual operatiGn-af the device and not to his-knowledge or awareness of the

scientiftG explanation of its operatioo-.

---?-:-~-== ~ '
J. D. Wake, Provincial. Court Judge
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April 25, 1-995Released:


