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REGINA v. YERMA
Alberta Court of Queen’s Bench,
Purvis J,
Judmcni—!}cc:mbcr 19, 1980,
e

Din'g::r_d;_is:_i_:l_r_iri'n.i — Fail to remain — Pubifc mischiel — Whether conduct in
falling asleep at wheel, failing to remajn but leaving vehicle and lying to palice

aboul cause of accident supparts convictions — Criminal Code, ss. 128, 233(2),
(4).

The appellant had been convicted of dangerous driving, failing 1o remain
and making a false Stalement 10 a police officer with intent 1o divery suspicion
from himself

heappellant was drivinga van in the slow traffic lane behind a semi-trailer
truck. He commenced to weave from shoulder 1o roadway, ultimately landingin
the shoulder where his vehicle slammed into a vehicle and persans who were
refuelling their vehicle which had rup outoflgas. [tisclear that the appellant had
fallen aslesp. He spoke 1o the owner of the damaged vehicle withou giving his
name or address. He logked confused. The appellant left his vehicle at the scene
butwent away, He eventually returned 10 the scene. Afier the police had mare or

Held—The appeals were allowed in par.

_ILis clear the accident 525 Gaused by the appellant falling asleep without « ;
advance 'i'r"-l._l_‘nII'I.E.-'-Tﬂnsitﬂiin'E'CEJH‘H‘JCHJE"F“'ISHEE:SSHI}'ID find some indication By g

nf:mﬂh}c&:hsﬁﬁii‘v’cwniﬁgbﬂhe raﬂguew.-‘xpeﬁmcaab'fm&*crﬁﬁe?-fna‘n:‘
i5 no such evidence, and the conviction for dangerous driving must be quashed,

Insofaras the charge of failing 1o remain is concerned, the appellant did not
give his name and address nor was his explanation that he was going for help
accepted by the thal J udge. Although it is difficult 10 appreciate how one could
avoid civil or criminal lja bility when the appellant siruck up a conversation with
the owner of the damaged vehicle and lefi his vehicle at the scene, the appellate

atlempt was substiluted.

Cases considered

Goodfellow v, R (1964), 44 C.R. 113 {Que. CA) — followed.

Kerr v. Cummings, (1953] 1 5.C.R. 147, [1953] 2 D.LR. | — considered,

Konowalchuk v, Korpasho (1954), |4 W.W.R. 385, reversed |5 W.W.R. 635
(Man. C.A) — considered.

R v Bmud'ry{t'?ﬂj, 13C.R. 420, 4 W, W.R. 283,102C.C.C. 70 (Sask. C.AL) —
followed,

Rv. Northam, 64 w.w 157, 4 CR.INS, 28, [1968]4C.C.C. 321 — followed,

R. v, Steere, IRC.R.N.S. 115, [1972]4 W. W R, 129, 6C.C.C. (2d)4031(B.C, C.AL)
— referred 1o,

v Purvis 1, 151
R. v. Verma

idered
g::i'rﬁl‘:g‘l;ﬂc.tgs.c. 1970, ¢. C-34, s5. 24, 128, 233(2), (4), 587.

Canadian Abridgment {1:]:[] Classification
Criminal Law, ¥I, 10, b, i: VI, 10, c.

APPEAL against convictions for dangerous driving, failing to
remain and public mischief.

A. Robert Anderson, (or appellant.
E. Orest Yereniuk, for the Crown.

(No. 8012-00020A)

:—The accused appeared

December 19, 1980. PURVIS Ji=T ;

befﬂrtﬂlfis Honour J. Campbell, mencl:gl Judge, at Lcduc_:, ,:5:11

berta on the 3rd day of March 1980 on an 1n|"=:=nn:1nopd<.:cntalm g
three counts, namely that Devinder Kumar Verma did:

- about the 31st day af.IuIry, AD, 1‘9?9 at or near
h}ils}kﬁ?nﬂlrh: Province of Alberta, being the driver nf‘:'lj mctu;
vehicle 10 wit: a Yellow Cab van that was involved in caar
accident with a motor vehicle in charge of David Ij]aris;:;nb?lit
Nisku, Alberta with intent to escape (.::w[ or cnmmad z:;dregs
did fail to stop his motor vehicle and give his namean Jurs
and offer assistance to Harold Saunders, andu.uurt p
contrary to Section 233(2) ol the Criminal Code;

A.D. 1979 at or near
2) on or about the st day of August, 1

E\I?s}r?u in the Province of Alberta, by rnak‘mg a falsc' 5;31:?1;2:.
to the said Cst. Tucker with intent to d::-"cr:l 5u5p1::$cr‘n r
himself contrary to Section 128 of the Criminal Code;

A.D. 1979 at or near
on or about the 3Ist day of July, :

ﬂ?sku in the Province of Alberta, did unlawfully dnvﬁ a muclz;tt?é‘
vehicle on a highway in a manner dangerous to the p
contrary to Section 233(4) of the Criminal Code.

The charges arose out of an automobile acc!dm;ot?ifgf?l:c
curred on Highway No. 2, on the southbound ponﬁﬂnfntcmatiﬂnal
o, ndear E}u:"weslégg SI;TESILTS ::!r?ving a Yellow

irport. The accused, a Yellow : ;
g;}psan south from the city of Edmonton bound m;ilrhi::vi:?nad
tional Airport for the purpose of picking up anHE el
transporting it to accommodation in E'dmr._:rnton.ﬂ” it
his van in the most westerly lane, which is usually
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avoiding civil or criminal liability, However, ] am not prepared to
substitute my opinion for that of the learned trial Judge on this
issue. In the case of R. v. Steere, 19 C.R.N.S. 115,[1972) 4 W, W.R.
129, 6 C.C.C. (2d) 403, the British Columbia Court of Appeal
agreed with the finding of guilt, where the accused stopped his
automobile, left it standing where it had stopped, and disappeared
from the site of the accident. There is considerable similarity
between the facts in that case and the case at Bar,

In view of the. foregoing, 1 dismiss the appeal insofar as it
relates to the finding of guilt on count number one.

Count Number Two

“On or about the Ist day of August, A.D. 1979 at or near -

Nisku in the Province of Alberta, by making a false statement
to the said Cst. Tucker with intent to divert suspicion from
himsell contrary to Section 128 of the Criminal Code;”

The statement of the accused, which was properly admitted
into evidence after a voir dire, discloses that the accused did in fact
make a false statement concerning the manner in which the acci-
dent took place. He told the policeman that two automobiles were
racing on the shoulder and struck his van. This statement is pat-
ently false.

In order to sustain a conviction under s, 128. it is also neces-
sary for the Crown to prove that the statement caused the peace
officer to enter upon an investigation. In this particular case, the
investigation had already been carried out by the peace officer, and
consequently he could not have been influenced to commence the
investigation by the [false statement.

However, his statement to the peace officer was clearly an
attempt to divert suspicion from himself and it was evidently his
intention to achieve this by directing the policeman's investigation
in a way that would benefit him,

I allow the appeal insofar as the accused was found guilty
under count number two, but considering the provisions of s. 24
and s. 587 of the Criminal Code, I find the accused guilty of an
attempt to commit the offence alleged in count number two, and
impose a fine of $50 and in default a period of five days in custody.

Count Number Three

"“On or about the 31st day of July, A.D. 1979 at or near Nisku
in the Province of Alberta, did unlawfully drive a motor
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vehicle on a highway in a manner _dapgcmus T.E!“Lhc public
contrary to Section 233(4) of the Criminal Code.

The evidence called against the accused in connection ;nth

this charge all related mhﬂn"ativ_.:ddriwng of the accused for a short
i ime prior to the accident.

pmn‘?hirw:irt::ms]?s, David Allan Hanson, states that he observed lhlc
van being driven by the accused swerve onto the shoulder a ::uul::;
of times “and come straight at us™. He states that the van pulle
from behind the truck and started driving down the shoulder. ;

The witness Lynn Kriger who was dnving the car following the
van driven by the accused, also gives evidence along the 5am1»:vr.m.
She states that after she got behind the ?c¢u5td, she noticed the x{Ean
swerve over to the shoulder several times, and move erratically.
She says it finally stayed in the left lane and hit the two cars. e

There is no evidence by either of these witnesses ar any othe
as to the length of the distance covered by the van after it com-

menced to drive erratically. ‘
The evidence of the accused is to the effect that he works from

:30 in the morning until midnight, and that he usually rests from
?EBSE:Tctg 00 p.m, tg:ut on the day in question, he was unable lc_:r;cs!
because he had to wash his van, However, he stated that he did go
home during the day, but did not indicate for how 1'|:1ng. :

He also stated that he is accusmmcrd to working these Im:ig
hours and his evidence indicates that he did not know he was tired.

Page 84:

“Q: But you didn't report in to them on that trip out to the
airport that you didn't want to go, did you?

A- Because | didn't know that [ was so much tired.”

1t is clear that the accident was caused by the accused 13}2?15
asleep at the wheel while it was in motion nnrlt?: h:gh»;ayaamagt
there can be little doubt that he is rgspansrblr: civilly I"m;lt E mite
caused, the question in this case 1s whether or not the :ﬁabﬁsh
negligence exhibited by his actions is sufficiently great 1? D eh
the offence of dangerous driving under the Cnimina
Canada. -

[tissaid that for guilt to exist there m
description, some degree of criminal misconduct such as may be

i i iti ishment(R. v
arded as a crime against the stale and menting punis
i;:fmrfdrvtl?ﬂ]. 13C.R.420at1424,4 W.W.R. 283, lﬂlhg.g.g.i;‘g
(Sask. C.A.)). It has also been stated that the element whic

e must be, for want of a better
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civil liability to criminal is the deliberate incurring of risks that
render almost inevitable the consequences contemplated by the
Code (Goodfellow v. R. (1964), 44 C.R. 113 at 113 and 114 (Que.
C.A)). -

In R. v. Northam, 64 W.W.R.357,4 C.R.N.S. 26 at 36, [1968]
4 C.C.C. 321 (Alta. C.A.), it is stated that the negligence must be
more than mere inadvertence or mere thoughtlessness — they
imply a knowledge or wilful disregard of the probable conse-
quences or deliberate failure to take reasonable precautions.

In the case Konowalchuk v. Korpasho (1954), 14 W.W.E. 385
[reversed 15 W.W.R. 635 (Man. C.A.)], the driver ofa vehicle twice
stopped his car prior to the accident on becoming sleepy, in order to
refresh himself, and he then drove on. [t was on the third occasion
that drowsiness overcame him suddenly and the accident occurred.
[t was held that although he may have been negligent in doing what
he did, he was not reckless in the sense that he lacked caution and
did not care about the consequences: he was not guilty of gross
negligence; although gross negligence case need not be proved
conclusively as if it were a prosecution for ciminal negligence.

In the case Kerr v. Cummings, [1953] 1 S.C.R. 147, [1953] 2
D.L.R. |, the Supreme Court of Canada dealt with the same
question. In that case, the defendant had no sleep the night before
the accident. He started from Manaimo, Bntish Columbia at 7:00
a.m. on a November dayand fell asleep at the wheel. Tire marks on
the left shoulder of the road showed that the automobile proceeded
66 feet on the left shoulder of the road before running into a
concrete abutment,

[t was held that it is not necessary that such gross negligence be
proven conclusively, as if there were a prosecution for a criminal
offence. The circumstances described in that case were held not to
be gross negligence and the civil action was dismissed.

It is my view that, in order to sustain a conviction for dan-
gerous driving in the circumstances described in the evidence of the
case before me, it is necessary to find in that evidence some indica-
tion of actual or constructive warning of the fatigue experienced by
the driver. 1 do not find the evidence which establishes this con-
structive or actual waming, nor any evidence from which the
wamning may be properly inferred.

On the contrary, the evidence of the accused himself was that
he did not know that he was tired.

The actions of the accused after the accident were foolish in
the extreme and he has been properly punished for his lack of good
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